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PREFACE

Giovanni Carlo Bruno
Fulvio Maria Palombino
Daniele Amoroso

The 2030 Agenda for Sustainable Development and the 17 Sustainable Devel-
opment Goals (SDGs) were adopted unanimously by the world leaders during the
United Nations (UN) Summit on 25-27 September 2015, and they officially came
into force on 1 January 2016.

The Agenda clearly recognizes the positive contribution made by migrants for
inclusive growth and sustainable development, and, for the first time, migration is
included in the global development framework. Sustainable Development Goal 10
— Reduce inequality within and among countries — aims, inter alia, at facilitating
“orderly, safe, regular and responsible migration and mobility of people, including
through implementation of planned and well-managed migration policies”.

On 19 September 2016, at the UN Summit for Refugees and Migrants, the New
York Declaration was adopted, a plan for addressing large movements of refugees
and migrants. It is affirmed that “Since earliest times, humanity has been on the
move. Some people move in search of new economic opportunities and horizons.
Others move to escape armed conflict, poverty, food insecurity, persecution, terror-
ism, or human rights violations and abuses. Still others do so in response to the ad-
verse effects of climate change, natural disasters (some of which may be linked to
climate change), or other environmental factors. Many move, indeed, for a combi-
nation of these reasons” (para. 1)

On the link between migration and development, the UN Member States recog-
nize that “Migrants can make positive and profound contributions to economical
and social development in their host societies and to global wealth creation. They

BRUNO, PALOMBINO, AMOROSO (eds.) Migration and Development: Some Reflections on Current Legal Questions,
Rome, CNR Edizioni, 2016, | SBN 978 88 8080 230 3, pp. vii-Xii.
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can help to respond to demographic trends, laboortages and other challenges
in host societies, and add fresh skills and dynamtis the latter's economy. We
recognize the development benefits of migratiordantries of origin, including
though the development of diasporas in economieldement and reconstruction”
(para. 46). It goes on to affirm that all the asped migrations should be integrat-
ed into global, regional and national sustainaleeetbpment plans, respecting the
needs and the rights of the vulnerable people uwegIin migration flows.

When the call for papers for ‘Migration and Devetagnt: some reflections on
current legal issues” was published, we underlithed the attention of scholars, in
the discussion concerning the increased migratovwysf focused more on the ques-
tions regarding admission and / or rejection oframés on the territory of receiving
countries than on the general topic of the contigouof migrants to the financial,
social and cultural development of societies (@fior transit, or destination).

The volume does not cover all the aspects of thiéi-faaeted, complex relation
between migratory flows and development (of peopteiety, and countries). Our
goal has been to open discussion among expertdasetand policy-makers, on the
problematic questions, outcomes, implications aresements on this issue.

The first four contributions of the volume set dtage for the research by offer-
ing a general exposition on M&D-related legal issuEhe volume opens, signifi-
cantly enough, with a historical inquiry on theatédn between migration, integra-
tion and development in the Mediterranean aredueincontribution (“Should Eu-
rope be Looking into Turkey’'s Byzantine Past to doier its Own Future?”),
Francesca Galgano, an expert of Roman Law, invse® look at the Byzantine
experience - where “the concepts of globalizatiod enultiethnic society were re-
ality” (p. 3) - to draw important lessons on theywhe European Union (but the
same is valid for other countries of destinatidmjidd cope with the manifold eco-
nomic, cultural and social issues raised by migyaiows.

The contribution by Francesco Luigi Gatta (“The Belvelopment Policy and Its
Impact on Migration”) provides the reader with poeis background by expounding
on EU’s M&D policies. As the author points out, B8, not being “a military pow-
er’”, has to rely “on its diplomatic means, finah@apacity and political influence in
order to foster dialogue and cooperation with tiemdntries” (p. 12). To this end, the
EU set up a wide array of institutional and legail$ to promote development in
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third countries. In the last decade, the EU’s apgindo development issues has been
progressively widened so as to include also the M&Rus. This has resulted in a
number of practical actions and measures whicleréreally analysed by Gatta, who

- while acknowledging the merits of recent refoim&U policies - underscores the
persisting preeminence of the “economic dimenseinthe expense of “the human
and social indicators of development, such as dvauality of life, primary educa-
tion, health care, [and] employment” (p. 44).

The investigation by Stefano Montaldo (“Regular Kigts’ Integration be-
tween European Law and National Legal Orders: a €egdition for Individual
and Social Development”) supplements the previausribution, by examining
another crucial element in the M&D dynamics: inagmn. This is an area where
EU and national policies “often lock swords andguer different goals” (p. 49). In-
stead of promoting the positive attitude to intéigrafostered by EU institutions,
in particular, Member States conceive of integratonditions as a “managerial”
tool “for the selection of migrants deserving amtel (ibid.) - a situation which
may hinder the achievement of M&D objectives esshleld at the EU level. On the
basis of a careful analysis of EU legislation andeclaw, therefore, the author ar-
gues that national integration policies are to bended compatible with EU law
“only if they facilitate integration”, are propootiate and do not “undermine the ef-
fectiveness of relevant EU Directives” (p. 69).

In “Migration and Development: The Case of Peopispl2ced by Develop-
ment and States’ Obligation to Respect Their HuRmts”, Laura Messina casts
a different light on the relation between migratemmd development. Here, in fact,
migration is not seen - as is usual - as a drigedévelopment, but as a negative
consequence of development projects. On this agsamessina carries out a
detailed examination of the protection affordeditgrnational human rights law
to development-displaced persons, having partictdgard to “four core rights”
(the right to property, the right to respect foivpte life and home, the right to ad-
equate housing and the right to freedom of moverardtchoice of residence), as
well as to the emerging “right not to be displacgul"91).

Building on this background analysis, the ensuiaggrs are devoted to more
specific legal issues. A first set of contributioissfocused on migrant workers’
rights. Notably, Fulvia Staiano (“The Undesirabl@Mgr Fiction: Demand-Based
Labour Migration Schemes and Migrant Workers’ Sdeeamnomic Rights”) offers
a critical examination of labour migration schercasrently adopted in EU Mem-
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ber States, by taking the Italian and Irish legdleos as case studies. As shown by
the author, the inadequacy of these schemes englgsining migrant workers “into
unregulated and informal employment” (p. 96), witlevitable repercussions on
the enjoyment of the socio-economic rights proetethe international, EU, and
domestic levels. Interestingly, her review of Baliand Irish case law highlights
how domestic courts, while striving to afford adatguprotection to irregular mi-
grant workers, shy away from relying on supranai@ources, and prefer to resort
to “an extensive interpretation of [domestic] immnaigon law” (p. 116). This is
caused by the overall lack, at the internationa Baropean levels, of hard-law
sources - a gap that, Staiano concludes, needsfitbelol.

While still lingering on workers’ rights, the piety Beatrice Gornati (“Limits
to the Implementation of International Law Instrurteeon Labour Migration: a
Focus on ILO’s Praxis”) in some way zooms out, byvjding a thorough descrip-
tion of the relevant standards laid down by thermational Labour Organization,
with particular regard to three core aspects, ngitine protection of migrant work-
ers, the employment of refugees, and the phenomeifmnced labour. This analy-
sis leads the author to note that, although ILGis heen particularly “prolific in
recent years” (p. 144), the status of implementatd its (binding and non-
binding) standards is far from satisfactory.

The second set of contributions concerns, on therdtand, the protection of
asylum seekers. The adoption by the Danish Parhawfethe much controversial
“Jewellery Law” offers Salvatore Fabio Nicolosi tbpportunity to reflect on do-
mestic legislations envisaging the obligation oflas seekers to contribute from
their own assets and income to the cost of thegpton (“Asylum Payers’. Ques-
tioning the Asylum Seekers’ Obligation to Contribub the Costs of their Recep-
tion under International and European Law”). Nigblargues that this practice is
not only highly problematic under international I@Refugee Convention, ECHR)
and EU law (Reception Directive), but it is alscegtionable “from an economic
perspective”, to the extent that it overlooks, tfirshat refugees will more than
likely use their own assets within the host Stated, second, that there is an un-
bridgeable gap between the economic value of asyeekers’ assets and “the
enormous costs that States face in order to mairaaiefficient asylum system
with adequate reception facilities” (p. 168).

Elena Gualco’s contribution focuses on the protectf a particular category
of asylum seekers, namely unaccompanied minorsgtdompanied Minors Seek-
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ing for Protection in the European Union: Will aiFand Adequate Asylum Sys-
tem Ever See the Light?”). In Gualco’s view, thimice is particularly suitable for
an M&D analysis, since minors - unlike adult migsan are expected to grow up,
live and work in the country where they have fowasylum, so contributing far
more significantly to the latter’'s development (f.7). Her research unveils the
(many) shortcomings of the current Common Europ&sylum System and the
overall inadequacy of the recent reform proposeld@th by the European Com-
mission. According to the author, a real improvemeould be achieved only
through the adoption of a legal and institutiorraihdework that ensures “the uni-
form accommodation of migrants” among Member Statescommon rules on the
protection of asylum seekers’ rights (p. 190).

The last two papers pinpoint two complementary, esuaally worrisome, facets
of EU policy on M&D, which appear to be paradigraif a general attitude of in-
dustrialized countries: on the one hand, the emueato attract highly qualified
workers from less developed States, at the riskifhier undermining the latter's
economic growth; on the other hand, the “instruralerdtion” of development co-
operation to the control of migratory flows (maindy unskilled workers) from
non-industrialized countries.

In particular, Alessandro Rosano provides an inHfuepalysis of the Blue Card
Directive, which affords a preferential treatmeaitg( in relation to family reunifi-
cation) to non-EU highly skilled citizens wishing work and live in the European
Union (“Something Old, Something New, SomethingdBakd, Something Blue:
the EU Blue Card Directive, Brain drain, and theommic Development of the
EU and the Sending Countries”). He brings to theelight the fact that neither the
Blue Card Directive nor the revision proposal parth by the Juncker Commission
contains sufficient safeguards against brain deamd suggests that a revised Di-
rective should include a provision obliging MemiStates to reject an application
for an EU Blue Card, whenever this is requiredrisuge ethical recruitment in sec-
tors suffering from a lack of qualified workersthre countries of origin (p. 212).

Finally, Martina Guidi (“More Development of Thistates and Less Migration
towards the EU Member States: Is This a New Duat Af the EU Partnership and
Cooperation Agreements?”) describes how a broadmatf “development coop-
eration” (which encompasses also migration isshas)recently made its way in
the practice of EU institutions, including the Coaf Justice of the European Un-
ion. As the author points out, this shift in EUipglhas been “leading to the devel-
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opment aid serving migration control and readmissibjectives” (p. 239) instead
of pursuing the reduction and eradication of povantless developed countries.
Against this trend, Guidi makes the case for avgjdiane invasions” and keeping
development cooperation and migration control sspaip. 241).

The present volume represents the first resulhefdcientific cooperation on
the issue of Migration and Development betweenlLtng Department of the Uni-
versity of Napled-ederico Il and the Institute for Research on Innovation aed S
vices for Development (IRISS) of the National ReskaCouncil of Italy. We
would therefore like to thank the Director of thaw. Department, Prof. Lucio De
Giovanni, and the Director of IRISS, Dr. Alfonso Milo, for setting up the insti-
tutional framework of this cooperation by signindpamal agreement between the
two institutions.

We would also like to thank the colleagues who esitistically replied to the
call for papers we launched on January 2016 anceriedpublication of this vol-
ume actually possible.

We are patrticularly grateful to Alessandra Vivialicia Aleni, Francesca Ca-
pone, Flavia Rolando, and Javier Belda Iniesta, veviewed the draft contribu-
tions and helped us to improve their (already hagiglity.

Finally, a special thanks goes to Angela Petritio the graphic design of the
covers, and to Fulvia Staiano for her valuablecedit assistance.

Napoli, 30 December 2016
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SHOULD EUROPE BE LOOKING INTO
TURKEY’S BYZANTINE PAST TO DISCOVER
ITS OWN FUTURE?

Francesca Galgario

SUMMARY : 1. Introduction. — 2. Europe’s Utopia was Born in Ancient Roman Times. — 3. Ro-
man and Byzantine Empires were Successful in “Globalization”. — 4. New Awareness of
Citizenship Based on Ancient Mediterranean Community. — 5. Conclusions: History Could
Teach Us About Europe’s Future.

1. — Introduction

The recent Brexit-referendum, and the attempted Turkish coup together with
the latest wave of refugees fleeing across the Mediterranean Sea, force everyone,
especially European citizens, to pause for thought.

Europe is clearly no longer a mirage for those geographically — both physically
and politically — decentralised countries, such as Estonia, Latvia or Lithuania,
which, not so many years ago, all knocked on the EU’s door, when the media ex-
alted its advantages: the reality of freedom of movement for people, goods and cap-
ital and the single common currency... On the other hand, one can find Turkey —

* The author wishes to thank the two anonymous referees of this volume, for reading the manuscript and
providing useful comments. However, errors and omissions in the article are the sole responsibility of the
author.

BRUNO, PALOMBINO, AMOROSO(eds.) Migration and Development: Some Reflections on Current Legal Questions,
Rome, CNR Edizioni, 2016, ISBN 978 88 8080 230 3, pp. 1-11.



2 Francesca Galgano

which for numerous years has been endeavouring to become a Member State, while
its repeatedly refused admission has been due to the alleged non-compliance to Eu-
ropean democratic standards, synthesized in the Charter of Fundamental Rights of
the European Union, which was signed in Nice in 2000.

However it seems that the current situation is in turmoil. Europe appears to be
dull, its cultural sparkle to have vanished along with its potential of attraction. In
particular towards its closest neighboring countries, that previously coveted EU
membership, and now no longer seem to be willing to be a part of the Union. Tur-
key! — more than ever in the light of the failed attempt to topple Erdogan’s regime
— appears more eager to be incorporated into the Russian sphere of influence,
showing disdain for the respect of the fundamental human rights more proper of
European democracies whilst threatening to disregard, even, the most basic ones.
Europe’s utopian bubble seems to have Burst

People seem to have easily forgotten that Europe, as “Utopia”, imposed itself
immediately after the Second World War pushing countries decimated by cata-
strophic events towards a systematic reflection on an idea, already appeared in the
works of Machiavelli and Voltaire. That “Utopia” insisted on building up a new
awareness of European Citizenship that, thanks to the modern emerging democ-
racies backed by peace and integration — would be able to contribute to the over-
coming of each and every nationalisticd ethnic particularisrNowadays we do
take for granted the values and liberties which, however, our forefathers have so
long fought for: this appears almost trivially blatant especially if we look at the

1 Orhan Pamuk, Nobel prize awarded writer, spoke about it in 2012 during his Sonning Prize ac-
ceptance speech: he described to the audience his own impressions of neighbouring Europe as a child
growing up in Istanbul, from where European countries seemed full of bright lights, new technology,
progress and wellbeing, “a beacon of civilization”. In the years leading up to that speech, he had noticed
with a certain melancholy, that Europe did not shine as it did before, especially in a moment in which
Turkey was living an economic boom. It seemed that Istanbul was young and vibrant, in comparison with
an older and more conservative Europe, where he had the foresight to imagine the barriers being erected
to exclude who, according to its canons, did not fit in. He regretted, therefore, the lack of the French
Revolution democratic values bberté, égalité fraternité, especially concerning religious creeds. It re-
vealed itself to be an empty promise. In just a few years the situation appears today, completely reversed:
Erdogan’s threats to fundamental human rights sounds as a challenge to Europe.

2 Among recent entries, Se@EZONKA, Is the EU Doomed™xford, 2014. Surely the times are gone of
economic supremacy (that began in the sixteenth century) in which, by the early nineteenth century, Europe
enjoyed in the global context, thanks to the combination of political and economic decisions undertaken by
individual States with the possession of material resources. Today the voices of historians (such as Geert
Mak) and many economists cry out to a future disintegration if there is not a rapid change of course.
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extreme simplification in terms of free movement among the Member States, the
use of passports stating European Unaonl a single currency.

This paper aims to draw attention on Europe’s, and especially Turkey’s past, in
relation to the West during the Byzantine millennium after the so-called fall of the
Roman Empire (B century — 1453 A.D.).

2. — Europe’s Utopia was Born in Ancient Roman Times

The Union of Europe (or States of Europe) is not a 20th century idea nor it was
born in recent history: it comes from the ancientp&stst of all it was an idea da-
ting back to the Roman Empire, both Western and, to some extent, Eastern
throughout the Byzantine Millennium (500 A.D. until 1453 A.D.), during which
the concepts of globalization and multiethnic society were reality. The Roman legal
experience — as a matter of fact — unifiedglobalized citizens of the Empire, ex-
pressing the will of a population to produce a worldly order-enforcing system.

It is undeniable that the history of Europe is closely intertwined with that of its
Eastern neighbours, such as Turkey, whose different religion is not likely to im-
pinge on its affinity to a common cultural denominatdioday’s Turkish Islamic
State began to take shape in the fourteenth century, more precisely starting from
1453 when Constantinople, the last Byzantine Empire stronghold (in the true sense
of the word), yielded to Mehmed II's assault: hitherto the Eastern Byzantine Em-
pire had been predominantly Christian.

It is not our task to assess Turkey’s political entrance opportunities in Europe,
but rather to reflect on its and our own past, when the European continent was able
to dialogue with the (Middle) Eastern world.

Therefore, it would be first appropriate to distinguish the Byzantine world from
the Ottoman Empifewhich connotes the historical events of the last few centuries.
The Empire of thé&komaej as the inhabitants used to refer to themselves, inherited
from the ancient Western Roman Empire a powerful cultural and legal background,

3 Herodotus already set out Europe, as an entity (although yet to be properly geographically defined)
which was climatically, politically and economically independent from Asia.

4 See taudato sl, the second encyclical of Pope Francis. This encyclical has the subtitle “On Care
For Our Common Home”, in which he shares with the Patriarch Bartholomew their common duty to save
the planet.

5 On the difficult relationship between modern Turkey and Europe, seeNR The Great War of
the Middle East: The fall of the Ottomamew York, 2015.
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which they were very proud of. The most significant of the Western cultural herit-
age came back to Europe through the Byzantine Empire: e.g. codes, daily uses
(such as that of the fork) or techniques (such as silk manufacturing) even up to cir-
culation of Plato and Aristotle’s philosophical works. The Sultan himself, who
eventually conquered Constantinople in 1453 A.D. — permanently incorporating it
into the Ottoman Empire — was a profound enthusiast of the Western ideology,
which he had studied in its original language. Exchanges of goods, dialogues
among craftsmen, circulation of codes were common between East and West ac-
cording to ancient Byzantine customs.

The late Roman history saw the birth of a Modern Europe concept emerging in
the social consciousness of populations, with its own features: the spread of Chris-
tianity, the birth of national identities, the development of a high philosophical
thought, which, thanks to Cassiodorus and Boethius, were preparatory first to the
Humanism and later to the Renaissance. However, this did not mean that the pro-
cess was alien to what was happening in the Eastern part of the Mediterranean
sphere. A comparison between modern Turkey's and Western Media standards
does not appear easy to make (e.g. see the different perspective regarding the al-
leged Armenian genocide); on the other hand, Turkey’'s human rights records have
led to resistance pressures to Turkey’s possible entrance, wielded by both Member
States (see Austria) and States that were about to be accepted into the Union (such
as Hungary, Serbia and Albania), which appear to see Turkey to still display visible
traces of the Ottoman domination. Religious differences have done nothing but
widen the gap, especially after the recent terrorist attacks carried out by Islamic
fundamental groups against Western societies in their everyday life (Paris, London,
Madrid to mention the most newsworthy), which have fuelled racism, discrimina-
tion and non-acceptance towards Islamism.

Thus, it is opportune to distinguish between what was the Byzantine Millenni-
um and what followed, i.e. the Ottoman Empire.

3. — Roman and Byzantine Empires were Successful in “Globalization”

Some territories (according to ancient canons) geographically located on the
“European” continent, such as the Adriatic coast, belonged for centuries to the
Byzantines, who defended them, when necessary with the help of the Venetians
and the Hungarians, against the Normans, the Franks and other so-called Barbarian
(as any norRomaea population) invaders.
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The Via Egnatia, which led directly from Durres to Thessaloniki, and then onto
Constantinople — a fundamental commercial and military artery that crossed the
Balkans from East to West — was customarily crossed by pilgrims and merchants,
joining the Byzantine Empire with the Italian regions abutting the Adriatic Sea and
which still bear — in the toponymy, in the dialects, in the local declination of some
legal institutions (i.e. marriage) — traces of strong Byzantine influence. This influ-
ence, however, has remained solid, even after the withdrawal of the Byzantines.

The physical boundaries were in short more fluid than the modern, conceptual
ones, which were to become rigid once again in the deforming Eurocentric recon-
structive perspective adopted in post-War Eut.opke sphere of Constantinople’s
influence over broad areas, such as the Balkans (Albania, Serbia, Dalmatia, Croa-
tia, not to mention Russia and Bulgaria) was significant and no less incisive than
that of the Western Roman Empire.

This depended also on the fact that the ByzarBagleia (that is, the imperial
absolute power) considered itself to be superior to all populations, including the
Western Romans, as it had a divine mandate to govern the world: its empire was
naturally multiethnic due to its composition of different languages and customs.
Moreover a Byzantine ethnicity did not exist: this adjectiBy¢antin€) meant a
cultural belonging, which was certainly not only of ancestry by birth.

The Byzantines practiced racism and intolerance towards certain populations,
such as Slavs and Russiana this regard, it is enlightening to read the eleventh
book of Emperor Maurice’Stragikor?, a manual of war written in the late sixth
century, in which the author, after examining the composition of the army and mili-
tary tactics, describes aspects of character of one’s supposed enemies, to be able to
adapt one’s war strategies: Persians (“perverse, hypocritical and servile, but at the
same time obedient and patriotic”); Scythians Avari (“the most treacherous and cun-
ning”), Huns among the principal, all “superstitious, false, unfair ... treacherous.”

6 Modern Europeans physical and political boundaries were drawn up immediately after World War
Il, creating territorial areas (modern Nations) ethnically compact, but artificial. See on this topic,
CINGOLANI, “L’'Europa e la crisi delle identita”, Aspenia, 2015, p. 30 ff.

7 In particular see EKAUMENOS, Stratgikon. Raccomandazioni e consigli di un galantupmo
(SPaDARO ed.), Alessandria, 1998 (Greek text with facing Italian translation), p. 65 ff., which gathers the
precepts of military strategy aimed at the strategist, based on the anthropological character of his enemy.

8 EMPEROR MAURICE, Straggikon. Manuale di arte militare dellimpero Romano d'Oriente
(CascaARINO ed.), Rimini, 2006, p. 121 ff.
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Undoubtedly worth mentioning is the strong hostility towards the Latins by
Byzantines which was accented at the end ofCbenenidynasty, also as a reac-
tion to the pro-Latin policy of Manuel | (1143-1180), when a cousin of his, An-
dronicus | Comnenus, usurped the throne, concocting a riot: this was motivated by
nationalism against the West and against the trade privileges (such as immunity
from custom taxes), granted especially to the Genoeses and Pisans, who literally
ended up being slaughtered by the rioting mob.

At the same time during the Fourth Crusade, for example, the Byzantines them-
selves endured looting and violence, with a particular racial fury, inflicted by the
Latins who settled on the throne of Constantinople in 9 2f&scribed in pages
written by the historialNicetas Choniates.

However the main oppression in relation to the Byzantines was enacted by the
Arabians. Certainly their advancement, unstoppable from the seventh century on-
wards, was the main cause of oppression against them, as it eroded literally all of
their Eastern territories (from Syria, Crete, and Cyprus to Egypt, Sicily, Spain, and
Libya). Despite the fact that these territories had passed into the hands of the Ara-
bians, the trade routes in the Mediterranean Sea still continued to function, and in
some cases the peaceful coexistence went also beyond trade, as for Crete and Cy-
prus, with a singular sharittgof government functions. In Persia, the Nestorian-
Christian communities thrived for centuries dedicating themselves to the study of
Scriptures in the famous school of Nisibis, near the boundary. Even after falling
under the Islamic Empire, the Nestorian-Christians continued to retain widespread
support, especially as they studied and translated many manuals (e.g. medicine,
philosophy, astrology) from Syriac and ancient Greek languages.

Despite outbreaks of intolerance and lack of integration (that emerged in the fi-
nal stages of the Millennium), the Byzantine society may well be defined inclusive:
it welcomed the whole community of foreigners, regulating access through the con-

9 NICETAE CHONIATAE, Historia, (VAN DIETEN ed.), Berlin-New York, 1975, lib. VII.

10 After the Arabian expansion into Europe during the VII and VIII century, which was halted by
Charles Martel (near Poitiers in 733), Christians and Muslims lived side by side: the Christian élite con-
tinued to manage ecclesiastic activities, even in Upper Egypt and today’s Iraq, which eventually fell un-
der the rule of Persia. Evidence of this can be seen in the life and work of John of Damascus, a Syrian
monk who was born and raised in Damascus. After this region came under Arab-Muslim occupation in
the late 7th century AD, the court retained its large complement of Christian civil servants, John’s grand-
father among them. With the passing of time, it became more and more difficult for Christians to retain
their high level positions, although these restrictions were not applied at a lower and local administration.
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trol of business activities and releasing some sort of residency permit, whose intent
was to numerically handle the ethnic composition of the population of Constanti-
nople and the Empire. In the so-calletefect book (‘Erapykov Bipriov written

under Emperor Leo VI, between 911 and 912Zommercial activities carried out

in the city by the “corporations”, foreign traders and merchants were recorded, and
so were those who had to declare such activities when leaving the Empire.

Immigration was considered as a resourfe a political war crisis or natural
emergencies: in these cases foreigners were forcibly displaced in order to repopu-
late uninhabited or ravaged areas which had suffered from famine or war. These
measures were usually motivated by the intention of strengthening financially or
militarily some “issues” near the boundaries (e.g. with Bulgaria), while — perhaps —
purging groups of heretics who were sent into a type of exile.

Entire populations such as the Armenians, even if Christianised since the fourth
century, were always divided between the Western Byzantine boundary and the Ori-
ental Persian one, which provided thousands of soldiers, famous for their heroic ded-
ication. Foreigners such as Slavs, Bulgarians, Pechenegs, even Franks, and above all
Armenians, Greeks, Varangians, and Latins, had become a necessary resource to
swell the ranks of the Byzantine arffpydecimated by the long-lasting wars. This
problem became more and more impellent, from the eleventh century onwards, alt-
hough some Emperors began to promise considerable privileges, granting to foreign-
ers even a better arrangement in comparison with native soldiers of the sathe rank
Kekaumenos shows traces of this, when he deeply criticized these decisions; as Nice-
tas Choniates did with regard to policy choices by Manuel Komftenos

11 For some details of this important document, see recerityaNos, O: I1nyés tov Bulavtivol
Aixaiov, 3rd ed., Athens, 2011.

12 As Alexis Comnenus, who even resorted to recruiting nomadic people such as the Cumans, sta-
tioned to the north of the Danube, to where they returned after the victorious campaign against the
Pechenegs.

13 The barbarian contingent was added, divided Federati (erratic bands driven by their tribal
chieftains, then classified and armed by the Roman officerspaminacho(troops provided by allies).
Ever-greater numbers hordes of real mercenaries (the so-Baltedlarii) arrived to join. See HPEROR
MAURICE, cit. supranote 8, p. 8 ff.

14 See NCETAE CHONIATAE, cit. supranote 9, lib. I, who considered excessive the economic gratifi-
cation of the soldiers, especially Barbarians, that while enrolling in the army, were not assessed in their
attitude to fight, nor in their technical preparation. This probably produced a lack of professionalism and
discipline in battle and thus resulting in the fall of Rmmaes army.

15 KEKAUMENOS, cit. supranote 7, e.g. at p. 124 ff.
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4. — New awareness of citizenship based on ancient Mediterranean
community

Its geographical location, situated in the Mediterranean basin, placed the Byz-
antine Empire within our (European) history: suspended in the middle of the West-
ern world fragmented for centuries in Barbarian kingdoms and the Eastern Russian
steppes, it was a sort of natural cushion which slowed down the advance of Islam,
which began in the seventh century. In a certain sense shielding the Western Ro-
man cultural heritage to which it belonged: this allowed the modern European na-
tions to develop. A project launched in 2008 by the French President Sarkozy to
create a Mediterranean Union, which subsequently has become the Union for the
Mediterranean sea, seems today shipwrecked, along with the poor migrants from
North Africa and Syria, especially in its ideological preface: this Mediterranean
identity is not easily recognizable and registers a conflict that appears more and
more irreconcilable.

The koiné represented by the Mediterranean Sea (which previously linked to-
gether the European and Byzantine worlds, and today the West with the Middle
East), however, is a fact which cannot be ignored. The “idea” itself of a cultural be-
longing can be a salvation in dramatic events: Predrag Matvepwihor of the
famous diary-noveMediterranean has often said he was “literally saved” by the
“evanescent theme of the Mediterranégrduring his seventeen years of asylum
and exile, due to the Balkan wars. The diaphragm of the Mediterranean rendered
closer certainly different (and in some cases) conflicting political realities, even
managing to represent in the past few decades (when the system entered a crisis of
the modern territorial jurisdictions) a kind of archetypical free zone.

In ancient Constantinople students were taught great Latin and Greek classics;
the Fathers of the Church studied pagan philosophers’ writings. The great Arabian
travellers, who grew up with the Grepé&ideia, spread the Eastern science of Indi-
an, Chinese and Persian cartographers, astronomers and geographers. Moreover,
Greek Orthodox Christianity was practiced long beyond the first Arabian conquest,
tolerated by the Umayyads in the enormous territory of ancient Syria for example,
and in the cultural centres which were found in the great monasteries.

16 MATVEJEVIC, Mediterranean: A Cultural Landscape(Heim transl.), Berkeley/Los Ange-
les/London, 1999.
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The late Christian-Roman law continued to be then applied in the territories,
which had already fallen under Arabian domination: the so-called Syro-Roman
Book — an oriental compilation, written in Greek between the fifth and sixth centu-
ries, perhaps for didactic purposes — was translated also into Syriac (in the eighth
century) and then in Arabic (in the tenth century) and used as a compilation of rules
of conduct, which referred to private law relationships within the Christian com-
munity submitted to Islamic control.

In particular, responsibility was granted to the Patriarch of Constantinople, even
in judicial proceedings of his own people, as long as there were no points of disa-
greement between the Christian religion and the “then” Islamic Law.

TheIlpéyepog vopoct’ was translated from Greek to Arabic to be then applied
by the Melkite community in Alexandria during the eleventh and twelfth centuries,
as it was recognised as their own personal and official religious law, especially in
family matters.

5. — Conclusions: History Could Teach Us About Europe’s Future

Diffidence, inability to recognize rooctsthat are commonly felt, inability to
share also cultural values and, as of late, recurrence of racial intolerance, too: all of
these appear to connote today’s European Union. What people expected from the
end of the dualism caused by the Cold War seems to have been lost in a very dis-
tant past. Immediately after the fall of the Berlin Wall in 1989, European citizens
had the vision of new opportunities for dialogue. The “Alliance of Civilizations” of
1995, evoked by Zapatero in 2005, at the Barcelona process on the Mediterranean,
“turning the Mediterranean basin into an area of dialogue, exchange and coopera-
tion guaranteeing peace, stability and prosperity” — today sounds kollow

Compared to its original issue in 1985, the curf&citengen Agreement crisis

17 Se€0 Ipoyepog vopoc, (VON LIGENTHAL cur.), in ZpPosand ZpPos(eds.),lus Graecoromanum,
vol. 11, rist. Aalen, 1962, p. 108 ff.

18 Regarding the debate on Europe’s common roots see alsea®, Significato di un gesto. |l
battesimo di Agostino e le origini del’Europa moderiaScritti in onore di Michele Scudier@ol. II,

Napoli, 2008, p. 999 ff.

19 Founding act of a comprehensive partnership between the European Union and twelve countries of
the southern Mediterranean basin, among which features also Turkey. The partnership should have had
the purpose of “making the Mediterranean Sea a common area of peace, stability and prosperity through
the reinforcement of political and security dialogue, economic and financial cooperation, social and cul-
tural development”.
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shows the fragility of a shipwrecked project due to radical and unpredictable
changes. The inability to structure a strong European identity, which should not —
and this is the most critical point — refuse nationalistic autonomy, nor its citizens’
identities. The Western European universalistic model has certainly revealed de-
fects, which might have the possibility of being corrected if there were constructive
dialogue among different cultures, enhancing and not denying the differences as
well as protecting identities of each population in their everyday life. Even if the
transnational global market model is still strong, the idea of nation-state that de-
mands its own autonomy in its decision-making, appears once again “protagonist”,
especially in the guarantees of fundamental freedom.

For an historian it becomes very clear that the road to a “United” Europe lies
primarily in the knowledge of its past. Erich Auerbach, who had lived in Istanbul
for many years, at the end of his life stated that “European civilization is near the
limit of its existence; its own history, limited to it, seems closed,; its unity seems al-
ready about to go under, working on another and wider unity ... it seems that the
time has come where we must grope for grasping yet again that historical unity
with a view to its living existence and living consciousn&ss”

Certainly, what is happening undermines the European identity as a whole and
that of each individual Member State, which appear still trustees of democratic val-
ues and altruism, but having no qualms about raising new batrriers, ideological or
physical, revealing intolerance for the ideas expressed by Islam. It seems clear,
even more so in the present climate that a European identity cannot exist solely in
terms of economics.

After the last great era of universal unification with the fall of the Western Ro-
man Empire, it appears now preliminary to any project to profoundly update the
idea of integration with respect to its original mode, which goes back a long way. It
would be desirable indeed that the European social model should recognize and
then convey the need to promote meaningful integration, nourished by tolerance
toward diversity expressing the cultures of other countries and especially real soli-
darity, established on values and ideas in which people could recognize themselves
as European citizens. The most delicate task to rebuild unity would in actual fact be

20 AUERBACH, Literatursprache und Publikum in der lateinischen Spéatantike und im Mittelalter
Bern, 1958, here cited from the Italian edition, that | myself have translatepi4 letteraria e pubblico
nella tarda antichita latina e nel Medioewdlilan, 1960, p. 14).
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first and foremost the intellectual values and ideas, as well as (or even beforehand)
political on institutional reforms, having to prospect new mandatory methods of in-
tegration for foreigners, who do not evaluate only objective criteria of race and
blood (us sanguinisor solj), but rather subjective cultural sharing

2! Europe is the subject of philosophical reflection between current political and historical recon-
struction in the recent publication bg®osiTQ Da fuori. Una filosofia per 'EuropaTurin, 2016.
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1. — Introduction

During the past decades the European Union (“E@® progressively gained a
leading role with regard to development policy @ethmitment to eradicate pov-
erty worldwide. Reaching this role of protagonist the international scene has
been possible through the exercise of the EU’st“gotver”: as it is not a military
power — at least in an unitary and monolithic sensiee EU can count on its dip-

* The author wishes to thank the two anonymous refesééhis volume, for reading the manuscript and
providing useful comments. However, errors and omissin the article are the sole responsibilityraf t
author.

BRUNO, PALOMBINO, AMOROSO(eds.) Migration and Development: Some ReflectmmsCurrent Legal Questions,
Rome, CNR Edizioni, 2016, ISBN 978 88 8080 23@.31%45.
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lomatic means, financial capacity and politicaluehce in order to foster dialogue
and cooperation with third countries.

The EU, indeed, by taking this leading role hapoesled, so to say, to a sort of
natural vocation: a propensity to spread its infliee mediation and assistance to
other countries that has been cultivated and dpeelahrough the decades, espe-
cially with regard to development cooperation andhhnitarian aid. This idea was
already present in Robert Schuman’s vision of Eerap his famous declaration,
delivered on 9 May 1930one of the “founding fathers” of the European staunc-
tion, in addition to the suggestion to pool resesrm order to avoid conflicts and
to foster prosperity and cooperation, affirmed:

“This production will be offered to the world asndiole without distinction or excep-
tion, with the aim of contributing to raising lignstandards and to promoting peaceful
achievements. With increased resources Europebwitible to pursue the achievement of
one of its essential tasks, namely, the developwiethe African continent”.

Today, more than sixty years later, the EU is deepmmitted in development
cooperation policies, being the world’s largest @hor and the focal point of an
extensive network of connections and politicaluefices all over the worldThese
are the results of a gained awareness about tie@kralevance of the various de-
velopment actions and policies in terms of thesifpee impact on different socio-
economic aspects in third countries. The importarideU’s development, cooper-
ation and aid policies seems to be clearly undedssnd supported by European
citizens themselves, who have proved to be consaod aware of the EU’s role
in this framework.

This is confirmed by the recent statistical datdected and analyzed by the
European Commission through the Eurobaromei@ieed, according to the statis-

1 Nowadays, every 9 May, we celebrate Europe Day becafishis declaration, which lays the
foundations for the peace and unity that we can n@ayan the European Union and which is consid-
ered as the first step into the European integrgirocess.

2 The EU - together with its Member States — is ilggdst global donor of official development aid.
According to official statistics, the EU’s contribori in 2014 amounted to over 58 billion euros. For
more detailed information and data, see Europeann@ssion, “2015 Annual Report on the European
Union’s Development and External Assistance Policiestheir Implementation in 2014”, 24 November
2015, available at:ttp://ec.europa.eu/europeaid/sites/devco/filez28inual-report-web_en.pslf
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tics, the average Europeans believe that developpwity should be one of the
EU’s main priorities (69%), given that — in thepinion — development policy it-
self is in the EU’s own interest (80%lIMoreover, interestingly, data also show that
a vast majority of European citizens (73%) thinkttklevelopment represents a
way to tackle irregular migration and this is pautarly remarkable, considering
that 2015 was a critical year with the escalatiefggee crisis and the huge migra-
tory pressure against the EU'’s territory.

These data, therefore, suggest the growing awasetesit the relationship be-
tween development and migration and their capdoityotentially influence each
other. The decisive point, indeed, is the constid@reof the migratory phenome-
non not in negative terms as a threat but, on tmerary, as a powerful develop-
ment vehicle and as a positive opportunity. In g#a@sse, the promotion of an order-
ly, safe and responsible mobility of people repnesan important goal that could
lead to positive results in both the countriesrigio and destination.

This is the fundamental idea that characterizesabent and current debate on
migration and development. Indeed, the interadbeiveen these two elements has
been recognized as a matter of interest at thenetienal level, becoming gradual-
ly a crucial issue to be discussed within relevaitiatives and consultative pro-
cesses, including the ones launched within theddnNations (“UN”) context
The migration and development interrelation, moegpis at the basis of the activi-
ty of different international players involved imet area of migration and migrants’
human rights protection, including, for examples thternational Organisation for
Migration (“IOM”). According to its Constitution,ndeed, “migration may stimu-

Cooperation and Aid", February 2016, Special Eurovater 441, available at:
<http://ec.europa.eu/europeaid/sites/devco/filesgdevco-report-final _en.pdf

41d..

5 The migration and development nexus has beenopahte UN General Assembly’s discussions
since the second half of the 1990s. Later on,istaftom the early 2000s and especially under the i
pulse of the then UN-Secretary General Kofi Annan,ither-linkage between migration and develop-
ment has been subject to a nhumber of specifiatiiis, including the decisions to establish theb@lo
Commission on International Migration in 2005 andbtganize a High-Level Dialogue on International
Migration and Development in 2006. Other initiativieslude the appointment of a Special Representa-
tive of the Secretary General for Migration and ¢heation of the Global Forum on Migration and De-
velopment aiminginter alia, specifically at investigating and promoting thalogue on the migration-
development nexus.
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late the creation of new economic opportunitieseiceiving countries and [...] a
relationship exists between migration and the esooosocial and cultural condi-
tions in developing countries”

However, if, on the one hand, the migration ancettgament nexus has been posi-
tively acknowledged at the international level haatnumber of initiatives, studies and
discussions, it is also true, on the other hardat, ttie different approaches and views
have made it difficult to convene to an effectivenfi of cooperation and action. As a
consequence, various forms of dialogue and colédioor have been launched at the
regional and/or inter-regional level, involvingraaler number of participants and fo-
cusing the cooperative process on more specifiessand targets.

Among the different regional contexts, the Europeae, under the impulse
and the guidance of the EU's institutions, has proto be particularly adequate
and suitable for the cooperation in the field off&lepment policies specifically
linked with migration. Considering also the peculiastory of certain European
countries and their traditional aptitude to reldtemselves with third country na-
tionals and their respective countries of orighre EU framework offers a signifi-
cant example of the growing attention devoted to rifigration and development
nexus and of the different concrete actions takeorder to promote the beneficial
effects of this relationship.

This paper intends to address the EU’s migratioth development policy, in
particular by analyzing the different strategied antions put in place by the Euro-
pean institutions and the Member states in ordédter the potential positive syn-
ergy between migration and development. In ordefaso, the work is divided in
two main parts: the first one aims at presentirgEb) development policy in gen-
eral, particularly clarifying the relevant guidingrinciples and the legal-
institutional framework in which the EU has buiticaelaborated its development
policy during the years. The second part focusesiipally on the migration and
development nexus as it has been managed by thenBpérticular through the
analysis of the strategies, the practical measarnesthe various key initiatives
aimed at promoting the coherence between the tWwoypareas.

& Preamble of the IOM’s Constitution. Full text igadable on the Organisation’s official website, at:
<https://www.iom.int/constitution.
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2. — The EU Development Policy in General

2.1. — Evolution of EU Development Policy

The origins of the EU development policy are slyicelated to the historical
experience of the European colonialism. Indeedppeis relations with develop-
ing countries were progressively established atet kexpanded upon the basis of
previous colonial connections. In particular, tipedfic issue of the relationships
with third countries emerged already in the cont#xthe second post-war recon-
struction and in the framework of the legal-poétiprocess of the European inte-
gration. The decade following the end of the Sedmitld War was characterized
by tension, conflicts and a growing pressure confiiag the colonies in search of
independence and autonoinyhis delicate period, in particular, showed tad=u
pean States the need to reshape the existingoredatiith their colonies, especially
highlighting the necessity to move towards a nepragch.

This was, in fact, one of the questions on theetablthe framework of the ne-
gotiations and discussions on the way to the adopf the Treaty of Rome, which
established the European Economic Community (“EEADY set the first basis for
the relations between Member States and third ceghtThe Treaty, in particular,
dedicated a specific series of dispositions (PértArticles 131-136) to the rela-
tionship between the Member States and the “nowiaan countries and territo-
ries which have special relations” with them. Thedgg principle at the basis of
these relations was Europe’s commitment to respbnsupport and promote the
growth and the development of these countries.

Already in the Preamble of the Treaty of Rome, @utjehe Contracting Parties
agreed “to confirm the solidarity which binds Eweognd the overseas countries and
... to ensure the development of their prosperityiisTundamental objective was fur-

" The period between 1953 and 1956 was particulatigade with the outbreak of the Algerian war
in 1954 and other episodes of tensions between &rdnmisia and Morocco on the one hand, and be-
tween Belgium and Congo on the other. The followiegrg also were particularly complex with regard
to the relations between European and African camtiBetween 1956 and 1960, in particular, there
was a considerable redefinition of the political gephy of the African continent, with twenty-three
countries of sub-Saharan area gaining independamt®ecoming new States and autonomous actors on
the international scene.

8 For an overview of the different positions expresisg the European States during the negotiations
for the Treaty of Rome, seedvip, EU Development Policy in a Changing World. Challenfgeshe 22
Century,Amsterdam, 2007, para. 2.
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ther reaffirmed in the first part of the Treaty,igfhreferred to the essential principles
that shall rule and guide the Community’s actioncéding to Article 3, indeed, one
of the main tasks was “the association of the @argountries and territories in order
to increase trade and to promote jointly economit social development” (Article
3(k)). In order to achieve these objectives, tiseidiine introduced by the Treaty was
based essentially on three main principles: assatjanon-discrimination in trade ac-
cess for all the Member States and solidarity vatiard to the collective share of bur-
dens of the financial assistance to the third assutcountries.

The principle of association — as opposed to the afnassimilation — created
the essential basis for a connection between the @Bd not just the single colo-
nizer States) and the overseas countries andorggt Indeed, according to Arti-
cle 131, “the purpose of association shall be tmrmte the economic and social
development of the countries and territories andsiablish close economic rela-
tions between them and the Community as a wholsty éarifying that “associa-
tion shall serve primarily to further the intereatsl prosperity of the inhabitants of
these countries and territories in order to leahtho the economic, social and cul-
tural development to which they aspire”.

The principle of non-discriminatory trade accessstituted the second relevant
element of the legal framework of the relationshvitie non-European countries. In
this sense, it played a central role in the esthbient of a sort of a free trade area
between the EEC and the former colonies, with atdms for all the participants
under the same treatment faléastly, the Treaty of Rome also introduced tha-pr
ciple of solidarity with regard to the financiakagance to be provided to third asso-
ciated countries, stating that “the Member Stakedl €ontribute to the investments
required for the progressive development of thesmtries and territories” (Article
132(3)). For this purpose, in particular, a comnr@trument was introduced in or-
der to manage and share, in a collective and stippavay, the burdens of the assis-
tance in favour of third countries: the Europeandéepment Fund (“EDF?).

® The principle of association was realized andipiat effect through a series of association agree-
ments between the Community and third countries. filse Convention associating French-speaking
overseas countries and territories was signed dvi&bh 1957 for a period of five years.

10 For this purpose the Treaty set a series of dispos regulating some relevant aspects of theetrad
relations between Member States and associated @sersantries, including the right of establishment
of companies and firms (Art. 132), customs andedutin imports and industrial production of goods
(Arts. 133 and 134 respectively), freedom of movetnoémvorkers (Art. 135).

11 Although the contributions coming from European NbemStates in favour of associated third
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The Treaty of Rome, ultimately, introduced thetfcemmon provisions in or-
der to guide and rule the relations between Merfibates and other specific coun-
tries, associated on the basis of pre-existingslisukd historical connections, in this
sense, “Europeanising the former exclusive relatioetween colonisers and colo-
nised™2 Therefore, this policy can be seen and considasethe first phase of a
European common approach to development and assstafavour of third coun-
tries. At a later time, however, with the progresspf the European integration
process and the growing political and economic Weggained by the Community,
this approach based on Europe’s colonial history pragressively abandoned.

Indeed, unlike the initial phase, the new Europgaproach was no longer spe-
cifically limited to the (ex) colonies and only luupon previous, historical and
traditional connections but, on the contrary, pitied itself for a much broader
dimension and character. In this sense, the extersid the strengthening of the
European presence at the international level irfidié of cooperation and devel-
opment were to be understood in the light of theeased economic and political
power of the Community, which now aspired to arsger role.

The progression of the European development pohioyyever, gained rele-
vance not only from a geographical point of viewdahence, in terms of world-
wide expansion and engagement with other courtbesgles the previous colonies.
Indeed, during the 1970s and 1980s the Europeaelajguwent policy advanced
and improved also — and especially — from a qualégoerspective, increasing its
degree of specialization, developing the interachetween the competent institu-
tions, intensifying the dialogue and the capaatadopt proper actions and strate-
gies, harmonizing national practices and fostetivgcooperation between Mem-
ber States through the exchange of informationuaiudssistance and a common
planning and analysis process.

countries were arranged separately and outside dhe@nity budget, they were centrally administered
by the Community’s institutions. The Fund, introddavith the Treaty of Rome, was launched and made
operative in 1959, providing technical and finaheissistance for the period of six years (1959 64)9
The EDF was later reformed and strengthened, begpthinmain instrument for providing Community
aid for development cooperation in the African, 6bean and Pacific States and Overseas countries and
territories. The current EDF (the 11th since itsation) covers the period 2014 — 2020 and amouwnts t
30.5 billion euros.

12 See MOLD, cit. supranote 8, p. 33 andriscH The European Union’s Development PolidyPer-
sonal View of 50 Years of Development PolEEeyropean Centre for Development Policy Management,
Maastricht, 2008, Policy Management Report 51, fa2a
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In parallel, the European development policy evblaed grew also from a quan-
titative point of view: the weight of the econonassistance was significantly in-
creased, the budget and the resources destinegvedogdment programmes raised
exponentially together with a proliferation andigegsification of the various finan-
cial means made available for development and @iggses. Moreover, the Europe-
an Investment Bank (“EIB”) was authorized to intame with loans and other finan-
cial instruments in order to integrate and complleéeactions of the EDF. The tools
of the economic assistance, in particular, becametared on the basis of different
parameters, including the geographical area ofragiin of the resources, the par-
ticular regional characteristics and peculiaritigigen thematic targets and specific
needs and goats

The European development policy, therefore, advhaoel kept evolving in ac-
cordance with the general provisions containechén Treaty of Rome and through
the creation of a diffused network of contractuabmeration. The Community, in-
deed, according to Article 238 of the Tregtgoncluded severald hocinternational
agreements covering aspects like trade, indudiinalhcial and technical cooperation
and assistanée Although development policy became, step by stesplid and rel-
evant component of the Community’s external agtjvéin essential step towards a
better-defined and shaped common policy was mabjevath the “Dutch treaties”
adopted during the 1990s. These texts, indeedydimted a more organized and
structured discipline, laying down a specific lefjamework, identifying the general
principles and the main objectives to be achievet] ¢herefore, creating a proper

13 One of the main sectors in which the Community dgerin this period was the food aid, which
represented the first form of assistance not linkespecific countries. In particular, after havsigned
the International Food Aid Convention in 1967, then®nunity during the years progressively increased
its commitment to worldwide cooperation in this secteith the food aid accounting for a substantial
proportion (some 25%) of the Community’s total afito the 1980s.

14 Art. 238(1) of the Treaty of Rome states: “The Camity may conclude with a third country, a
union of States or an international organisatiore@gents creating an association embodying recproc
rights and obligations, joint actions and specrakpdures”.

15 Several international agreements establishingnfiizd, technical and trade cooperation between
the EEC and the associated countries were signegeanaldically renewed. These, among others, in-
clude: the Yaoundé Conventions (the first signe@@rduly 1963 and valid for the period 1964 — 1969,
the second signed on 29 July 1969 and valid fop#red 1971-1975), the Arusha Agreement (signed on
24 September 1969), the Lomé Conventions (thedinstsigned on 28 February 1975 and later succeed-
ed by others entered into force in 1980, 1985 &8D)L
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constitutional basis for a common European devetoprand cooperation poli€y

The Treaty of Maastricht, in particular, on the drand, finally provided this
policy with a specific legal basis and disciplin€itie XVII, Articles 130(u)-
130(y))” and, on the other, with the regulation of the CamrRoreign and Securi-
ty policy (“CFSP”), it also clarified the need farcoherent integration of the de-
velopment policy within the EU’s external relatibnss and actioris That meant,
in other terms, the consideration of developmelfitpmot as an isolated and sepa-
rate sector but, on the contrary, as a cross-gutask, which produces intersec-
tions and interactions with other relevant areas.dkect consequence, therefore,
the Treaty expressed awareness about the necéssitordinate and harmonize
the measures taken in the various related sectasder to make them comply, as
far as possible, with the basic goals and prinsiplethe development policy.

In this regard, specifically, the objectives of tBd’s development policy were
enshrined in Article 130(u), which, before enoungcihe essential goals to be
achieved, clarified that both Member States and@benmunity have to commit
themselves in this regard and added also thatdheyf the latter, in particular, is
complementary to the national ones. Moreover, Conitpwand Member States’
actions shall comply and “take account” of the obyes agreed at the internation-
al level, in the UN context or within other compsténternational organizations
(Article 130(u)(3)). Once again, therefore, theeatonvas put on coherence and co-
ordination, to be pursued among the European actod relevant policies, but al-
so between the various actors involved both inamteoutside the EU’s contéxt

The objectives of the European development polatgtdished by the Treaty
were: a) the promotion of sustainable economic sowlal development of the de-

16 On this specific subject, among others, in pardicsee KEBINK, The Treaty of Maastricht and
Europe’s Development Co-operatiohmsterdam, 2005 also available online dittg://ecdpm.org/wp-
content/uploads/2013/11/2004-Treaty-Maastricht-BarDevelopment-Cooperation.pdf

17 Later, with the Treaty of Amsterdam, Title XX, Arts.7t180.

18 Art. C(2) of the Treaty states: “The Union shalpiarticular ensure the consistency of its external
activities as a whole in the context of its exterredhtions, security, economic and development-poli
cies”. Whereas development and cooperation weret@tseithin the so-called “first pillar”, being hemc
part of the Community’s policies and responsila@hti the CFSP fell under the so-called “secondrpilla
characterized by the intergovernmental method.

19 Article 130(x) further insisted on this point byashg: “The Community and the Member States
shall coordinate their policies on development evapion and shall consult each other on their aid p
grammes, including in international organizationd during international conferences. They may under
take joint action”.
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veloping countries; b) their smooth and graduaégration into the world econo-

my; c¢) the campaign against poverty. These spegifads, moreover, had to be un-
derstood and pursued in light of an overall guidprgnciple, which defined the

Community’s mission: contributing to “the generdljective of developing and

consolidating democracy and the rule of law, anth&b of respecting human rights
and fundamental freedom” (Article 130(u)(2)).

Besides the establishment of a proper legal basishe development policy
and the definition of its main objectives, equakyevant was the recognition of
certain general principles and their formal tratigtainto an explicit and legal dis-
cipline. In this sense, the Treaty set the basicyples that shall guide and rule all
the development policies and actions put into pradby the Community and the
Member States. These were the so-called “four Ceperation, Complementari-
ty, Coherence and Consistency.

With regard to the first one, as already highlightéhne Treaty insisted particu-
larly on it, witnessing the reached awareness attmuhecessity to coordinate and
organize the development policy and its connectwit other relevant sectors.
Cooperation, in particular, can assume differennfin practice, being possible at
various levels (national, regional/inter-regiorgigbal), involving different players
(Member States and national authorities, Europestitutions, international organ-
izations, private actors, etc.) and regarding moter-linked sectors (e.g. agricul-
ture, migration, employment, etc.) and contentg{sgies, specific actions, pro-
jects). Finally coordination can be achieved, aergjthened in its intensity,
through different forms such as consultation preess dialogue, collaboration
agreements and so on.

The principle of complementarity explained itseiftwthe consideration of the
development cooperation policy as a shared competbatween the Community
and the Member States. Therefore, both shall catgen order to achieve the
common objectives. In this sense, the Europeaiitutiens have pointed out the
importance of an increased level of cooperatioriffierent occasiort§ especially

20 See Communication from Commission to the Counuod the European Parliament on comple-
mentarity between the development policies andastof the Union and the Member States, [COM(95)
160 final], 3 May 1995; Council Resolution on coempkntarity between the development policies and
actions of the Union and the Member States, Brus&elsine 1995; Communication from the Commis-
sion to the Council and the European ParliamenComplementarity between Community and Member
State Policies on Development Cooperation, 6 May18O0M(1999) 218]; Resolution of the Council
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highlighting the necessity for the Community and Member States to act togeth-
er through common approaches and strategies.

In doing so, according to the “other C” represerttgdhe principle of coher-
ence, European institutions and Member States alsallguarantee and pursue co-
herence in their action, which means an obligatmconsider the impact and the
potential repercussions of their other policiestlos objectives of the common de-
velopment policy. Coherence in development polgypossible, therefore, only
through a common effort in order, on the one hamayrganize and harmonize the
plurality of policies and programmes and, on theeotto coordinate all the actors
involved at the different levels of intervention.

Finally, the principle of consistency, enunciatedArticle C of the Maastricht
Treaty, implied that all the EU’s various exterpalicies should not contradict one
another. Moreover, they should also be treatech@yaal footing and no single policy
area should be pursued at the expense of anotheef'fdur Cs” principles were inter-
related and came very close to one another, beugjlg relevant for the achievement
of the objectives set by the Treaty. They represkrtowever, just a general frame-
work to guide the action of the EU and of the MenfBiates. The common develop-
ment policy, indeed, in order to be tangibly arfeaively implemented, needed con-
crete measures, which would be progressively edéddiand put in practice by the Eu-
ropean institutions in the years following the Tyeaft Amsterdam.

2.2. — The Current Legal Framework at the BasithefEU Development Policy

After the significant innovations introduced by theeaties of Maastricht and
Amsterdam in the 1990s, the European developmditdypeas able to progress
further and define its shape and characteristicsvév¥er, the new provisions, alt-
hough surely relevant, characterized themselvegdaoeral, abstract and program-
matic features, laying down more general princigled objectives rather than spe-
cific implementing tools. In this sense, the neitgder more effective action in
order to translate these objectives and principles tangible results was felt and
expressed by the European institutions alreadynduhe 1990s.

Once the general legal framework was settled, shdee institutions began to
intensify their activity in order to make the commaevelopment policy more ef-

on complementarity between Community’s and MembateStDevelopment policies, Brussels, 21 May
1999, (8435/99).
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fective and incisive. The European Commission,aalyein a Communication real-
ized in 1992, expressed its views on the new discipline intoeduby the Treaty
of Maastricht, pointing out the possible shortcogsirand the future steps to be
done. Similarly, the Council, in a Declaration eded later in the same y&ar
called for more “effectiveness in achieving objees”, underlining that “first and
foremost, coordination must be implemented betwi#en Commission and the
Member States, in order to obtain a genuine comrexg of the efforts of each in
terms of dialogue, objectives and instrumets”

On this premise, along with the process of inteteghl and institutional ad-
justment, the EU intensified the dialogue on depelent policies also at the global
level, taking an active part into the debates &edvarious international initiatives,
especially in the framework of the global goalsniifeed and agreed with the Mil-
lennium Declaration Moreover — as it will be highlighted in the sedasection
with specific regard to migration — the EU increhslee process of specialization
of its development policy in relation to the di#et areas of intervention, trying to
coherently combine them with one another

21 Communication from the Commission to the Counaill ¢he European Parliament on develop-
ment cooperation policy in the run-up to 2000,[SEE) 915 final], 15 May 1992.

22 Declaration of the Council and of representativiegovernments of Member States meeting in the
Council on aspects of development, Brussels, 18 Mbee 1992.

Zbid., para. D, point 23.

24 The Millennium Declaration (General Assembly, UnitedtiNns Millennium Declaration, UN
Doc. A/RES/55/2, 2000) was adopted on occasion ofMifiennium Summit, held from 6 to 8 Septem-
ber 2000 at the UN Headquarters in New York. With thetropad document, the international commu-
nity committed itself to a global mission aimeddafinitely reducing extreme poverty worldwide, inpar
ticular, through the achievement of eight MillermilDevelopment Goals (“MDGs”), namely: eradicat-
ing poverty and hunger in the world, achieving en$al primary education, strengthening gender équal
ty, reducing child mortality, improving maternalati, combating HIV/AIDS, malaria and other diseas-
es, ensuring environmental sustainability, develgpa global partnership for development. In this
framework the EU made specific commitments to achikese goals. In this regard, in particular, see th
Communication from the Commission to the Countie European Parliament and the Economic and
Social Committee — Speeding up progress toward$libkennium Development Goals — The European
Union’s contribution, [COM(2005) 132 final], of 12 ApR005. For the European contribution to global
sustainable development and other forms of collimr and dialogue at the international level, @lee
the Communication from the Commission to the EuaopParliament, the Council, the Economic and
Social Committee and the Committee of the Regiofi®wards a global partnership for sustainable de-
velopment, [COM(2002) 82 final], 21 February 2002.

% Particularly significant in this process was thedpean Consensus on Development, a policy
statement of 2006 made jointly by the three maimogean institutions (Commission, Parliament and
Council) in order to identify shared values, gogisnciples, commitments and strategies to be imple
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In this search of the right mix of strategies, somhd resources in order to be ef-
fective and efficient in the fight against poveirtythe context of sustainable devel-
opment policy, the Treaty of Lisbon — signed in 2Gihd entered into force in
2009 — has given an important contribution. The niéseipline (Articles 208-211)
is contained in the first chapter of a specifitet(fTitle Il “Cooperation with third
countries and humanitarian aid”), which is one congnmt of the part five of the
Treaty on the Functioning of the European UnionHEU”) dedicated to the Un-
ion’s external actioh

Above all, the reform does not really touch thevsimns on development co-
operation, which, in substance, have not been @thsmce Maastricht; however
the Lisbon Treaty gives greater coherence and aat=/ to the EU’s external ac-
tion, organizing and putting in order its variouspacts and components. Among
them, development cooperation gains more visibibging considered as an inde-
pendent and specific policy of the external dimensf the European activity.

In other words, the Lisbon Treaty takes into act@un reflects the policy real-
ity that the EU’s external activity has developéohg different but parallel tracks,
as a result of several years of experience of Comitynlife and interaction with
the rest of the world. In light of this homogeneauns! uniform conception, all the
various elements falling within the “umbrella” d¢fet EU’s external action (includ-
ing, therefore, development cooperation) shallroplémented in accordance with
the same common principles and objectives, indeed:

“The Union’s action on the international scene lshalguided by the principles which
have inspired its own creation, development andrgement, and which it seeks to ad-
vance in the wider world: democracy, the rule @f,l¢the universality and indivisibility of

mented by the EU and the national governments ofvtbmber States. The statement presents a shared
vision to guide the EU's activities in the field @évelopment cooperation, which includes basic goals
such as the reduction of worldwide poverty, the pridmmoof democratic values and the sustainable de-
velopment. For the full text of the statement, 3@iat declaration by the Council and the represimes

of the governments of the Member States meetingiwitie Council, the European Parliament and the
Commission on the development policy of the Eurapeaion entitled “The European Consensus” (OJ
C 46 of 24.2.2006).

% part V of the TFEU on the Union’s external actiostisictured as follows: Title | — General provi-
sions on the Union’s external action; Title Il — Qoon commercial policy; Title 11l — Cooperation with
third countries and humanitarian aid; Title IV —SR&tive measures; Title V — International agreatap
Title VI — The Union's relations with internationabanizations and third countries; Title VIl — Salid
ty clause.
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human rights and fundamental freedoms, respettuioran dignity, the principles of equal-
ity and solidarity, and respect for the principtéghe United Nations Charter and interna-
tional law™’.

Furthermore, among the specific goals to be achi@vehe context of the Eu-
ropean external action, the Union shall also “fo#te sustainable economic, social
and environmental development of developing coastrwith the primary aim of
eradicating poverty®. Therefore, eradicating poverty — which is theeatial goal
of development policies — becomes now an overgdadive of the EU’s external
action in general, with the consequence thatat@mponents shall coherently aim
at pursuing it. The “four Cs” principles, moreovare maintained and confirnréd
In particular, regarding complementarity and coapen, the new text appears to
be more balanced in relation to the interactionvben the Union and the Member
States: according to the first paragraph of ArtR08 TFEU, their respective poli-
cies “complement and reinforce one another”, wrerdefore, the task of the
Community was to complement the policy of the Menthiate¥.

Ultimately, rather than the strictly normative aiodmal profile, which remains
substantially confirmed, the Lisbon reform involva®re the institutional frame-
work. The real innovations, indeed, are more ingtihal in nature, having the ob-
jective to guarantee a concrete effect of the aguekent policy and the other areas
of EU’s external action. Indeed, in order to obtingible results, it becomes cru-
cial to create an efficient institutional and adisiirative structure, which can trans-
late the principles of EU development policy intagiice.

2.3. — Institutional Framework

The EU’s concrete presence on the internationalesce guaranteed through a
very complex and articulated institutional systewhjch actively involves a num-

27 Art. 21(1) of the Treaty on the European Union (“TEEU”

2 Art. 21(2) (d) TEU.

29 n this regard see AN REISEN, “Coherence and Consistency in the EU’s Externéitiés: Negoti-
ations towards an External Action Service”, EuropEaternal Policy Advisors, December 2007, Brief-
ing Paper 7, available ath#p://www.eepa.be/wcm/dmdocuments/EEPA_Briefing_Pappdfs.

30 with regard to the respective competences, Art) ZEEU clarifies that “[ijn the areas of devel-
opment cooperation and humanitarian aid, the Unfall $iave competence to carry out activities and
conduct a common policy; however, the exercise af tompetence shall not result in Member States
being prevented from exercising theirs”.
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ber of bodies and organisms. These are organizadm@anner that should enable
the effective implementation of the various progmaes, policies and strategies
both at the European and at the international léwal this purpose, first of all, the
main European institutions are involved in develepbpolicy.

The European Parliament has a significant roléigm dense, especially after the
increase of its competences and powers in the lakifng process and in the con-
trol over the budgét Indeed, the fact of sharing these relevant coemuets with
the Council, places both institutions on an eqoatihg, consequently making de-
velopment one of the very few foreign policy aregawhich Parliament holds such
significant powers. Furthermore, in addition tosteelevant competences in the
fields of regulation, budget and expenditure sogytthe Parliament plays an active
role with regard to development policy, bath anteandex post

On the one hand, indeed, the Parliament — whichcoant on a specific Com-
mittee on Development — stimulates the debate lamdnalysis of the priorities and
of the most significant political issues, promotingiatives and fostering the dia-
logue with relevant partners both at the intra- enredextra-EU level. In this regard,
in particular, the Africa Caribbean Pacific — Eueap Union Joint Parliamentary
Assembly represents a positive example of prodeatialogue and cooperation:
by bringing together regularly the elected represteres of the European Parlia-
ment and the ones of the African, Caribbean andiP&tates (“ACP countries”),
it fosters a cooperative interaction between théiggminvolved and produces their
joint commitments in order to promote the fundarakobjectives of the develop-
ment policy2

31 The Treaty of Lisbon establishes the Europearid?aeht and the Council as the joint budgetary
authority of the EU. In the field of internationalaperation, in particular, the Parliament’s Develepin
Committee follows budgetary deliberations and mal@xrete suggestions concerning the budget lines
falling within its remit. However, the Parliament has formal budgetary powers over the EDF, as the
overall amount and distribution are negotiatednérgovernmental level between the Council and the
Commission, with only advisory input from the Parient.

32 The ACP-EU Joint Parliamentary Assembly is a demmgrpairliamentary institution, which aims
to promote and defend common values of the humainitjuding peace, democracy, human rights pro-
tection and sustainable development. The Assemlihega78 representatives of the ACP states and 78
of the European Parliament, meeting alternategnmACP country and an EU country, whereas plenary
sessions take place twice a year. Under the direcfiagwo co-presidents elected by the Assembly, the
works are carried out within three standing commsttestablished in 2003: the Committee on Political
Affairs, the Committee on Economic Development, Fogaand Trade and the Committee on Social Af-
fairs and the Environment. Tasks and activitieshef ACP-EU Joint Parliamentary Assembly include,
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On the other hand, the European Parliament als@saut an important con-
trol and monitoring role over policy implementatioAlthough, historically, its
control over the implementation of development @ohas been relatively scarce,
the Parliament has gained a more relevant positibtaining the right to question
the Commission and even object to implementingsi@aes whenever it finds that
proposals promote causes other than developmenbraiidt considers that the
Commission is exceeding its jurisdiction. Contliso carried out through other
forms, including the careful examination of permadireports and documents re-
garding multiannual programmes and actions, andetpelar discussion of policies
and strategies with the Commission, in both foramal informal settings.

The Council, on its side, is also a relevant presen the framework of the Eu-
ropean development policy. First of all, it shavath the Parliament the compe-
tence in the legislative process and in the budgetantrol; moreover, it has also a
relevant role in policy implementation: indeed, @ciing to Article 209 TFEU, the
Council and the Parliament “acting in accordanci wie ordinary legislative pro-
cedure, shall adopt the measures necessary famfiilementation of development
cooperation policy”. Finally, especially in the E@n Affairs setting, the Council
has a crucial role in the context of the EU’s ex&¢relations and in the manage-
ment of development matters, also having competémaerake international and
association agreements with third countries.

The third main institution — the European Commissioplays also a vital role
in the context of the EU development policy. It hiasleed, a decisive position in
the definition of the various policies accordingtt® main priorities and needs,
programming both general and sectorial actionsstradegies and carefully moni-
toring their implementation. In order to do so, @mmission can count on a spe-
cific and proper internal administrative structuhe.this regard, the Directorate-
General for International Cooperation and Developn{8®G DEVCO”) is a key
player, having the responsibility to design andetate the European development
and international cooperation policy in close caapen with the Member States.
DG DEVCO, in this sense, fosters the interactiod aallaboration between the
EU and the national governments in the frameworkhef multiannual program-

inter alia, organization of fact-finding missions, draft adrjpdic reports, collection and analysis of data,
convening of meetings with economic and social gastnincluding Non Governmental Organizations
(“NGOs”) and other international organizations.
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ming of the external aid instruments and in oradedéfine form and entity of na-
tional assistance

The results of this planning and preparatory agtiare then projected outside
the EU in the framework of the relations with sevesther international players.
DG DEVCO, therefore, ensures also the externalesgmtation of the EU in the
field of development cooperation, fostering the@hae with a number of relevant
subjects, including competent international orgam@ns, non-state actors and do-
nors, third countries. Dialogue and interactiomérnational level are carried out
in order to better formulate the different thematévelopment policies in accord-
ance with the specific needs of the beneficiaresner countries: the form and the
entity of the development assistance provided,addeary depending on the geo-
graphical area it covers.

A crucial element of the EU development policy -aleady pointed out — is the
coherence between the various thematic areas, \Whw# an impact on external ac-
tion. Indeed, many of the EU’s foreign programmesaganized by different divi-
sions of the European Commission. Therefore, iertal facilitate and help ensure a
consistent approach, the DG DEVCO works closelyhwither Commission ser-
vices* and, especially, with the European External AcBenvice (“EEAS”).

The EEAS, in particular, introduced with the TreafylLisbor#> and headed by
the High Representative of the Union for Foreigfa&é and Security Policy, has a
key task in ensuring that all the different actestthat the EU performs abroad are
consistent in order to guarantee a comprehensipeoaph for the EU’s foreign

33 For a better and more detailed insight of thegaskd competences of the DG DEVCO, see Euro-
pean Commission, Directorate-General for Internati@w@operation and Development, Main missions
of DEVCO Directorates & Units, December 2015, available t: a
<http://ec.europa.eu/europeaid/sites/devco/filesdinn-statement-december-2015_en.pdf>.

34 These include, for example, the Directorate-Gerferalleighbourhood and Enlargement Negotia-
tions (“DG NEAR”), the Directorate-General for Climate et (‘DG CLIMA”), the Directorate-
general for Migration and Home Affairs (‘DG HOME"), attte Directorate-General for European Civil
Protection and Humanitarian Aid Operations (‘DG ECHQO”).

3 Established with the Treaty of Lisbon, the EEAS wfigially launched and became operative on
1 January 2011 on the basis of the Council Decigi626 July 2010, establishing the organization and
functioning of the European External Action Serv{2810/427/EU). With regard to the internal organi-
zational structure, the EEAS, in particular, ha® fdepartments covering different areas of the world:
Asia-Pacific, Africa, Europe and Central Asia, the Gediddle East and the Americas. Separate de-
partments, moreover, cover global and multilatésalies (including development), response to crises,
administrative and financial matters.
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policy. For this purpose, it is essential to estihlcarry on and maintain an effi-
cient system of political relations at the interoaal level; the EEAS does so by
conducting negotiations in accordance with a ginemdate, maintaining political
dialogue, administering development aid, overseaimd) serving EU interests and
building cultural contacts.

In the framework of its tasks and mandate, the EiA®sponsible for the run-
ning of a very articulated diplomatic system, cefisg of about 140 EU Delega-
tions, services and offices, which operate andessprt the Union all over the
world®. These delegations, in particular, being diretaly the ground”, play a key
role in the implementation of the EU’s foreign pas, especially through the
analysis and the report on the policies and thegiessive developments.

The institutional framework is completed by a numbkother European bodies
and organisms, which are also involved, with vagitarms and titles, in development
policy. These include, among others, the Europeaestment Bank (“EIB”) and the
European Court of Auditors (“ECA”). The latter, bgithe audit authority of the EU’s
finances, verifies and examines the proper usesmurces and the budgetary man-
agement of the different EU’s policies, includimgrefore — and in particular, as the
Court’'s 2016 work programme highligtits- development policy. In this regard, in
particular, a special focus is put on the EDF amthe other thematic funds and finan-
cial means specifically devoted to development ecatjpn programmes.

The EIB, as the EU’s bank owned by Member Statkg;spa relevant role in
the implementation of EU policies. Working and mateting closely with the Euro-
pean institutions, it provides financial expertise sustainable investments, which
contribute to furthering EU policy objectives. Adtigh its major focus of interven-
tion is on Europe, the EIB also sustains the EWtermal activity, including coop-
eration development policies, through loans aneéraotimancial means in favour of
the partner countriés

% The EU can count on 139 delegations, offices andcgs, which are spread all around the world.
These are organized and structured in a complex walyding bilateral delegations (responsible far E
relations with a single country or a particular graf countries), regional delegations, multilatetale-
gations (responsible for the interaction with intgfonal organizations and other international ajtor
and representation offices.

37 According to the ECA’s work programme for 2016, awdintrol over development policy is con-
sidered as one of the “high priority tasks”. Seedpean Court of Auditors, 2016 Work Programme, p. 3,
available at: &ttp://www.eca.europa.eu/Lists/ECADocuments/WP2016/WB2BN.pdf.

%8 Although the vast majority (about 90 %) of the limgdis attributed to promoters in the EU coun-
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Finally, the European institutional machinery inxaal in development issues and
policies is connected and interlinked with sevethkr players and stakeholders out-
side the EU. These include private actors and domdril society and NGOs, inter-
national organizations such as the UN, the WorldkB&VB”) and others.

3. — Migration and Development Policy

3.1. — The Migration—Development Nexus

Migration and development (“M&D”) currently repregea peculiar relevant
area of research and policy-making, which has gssjvely gained prominent im-
portance during the years. The M&D discourse, irtipalar, has begun to attract
international attention in the 1990s, becominggaificant topic of discussion be-
tween national governmefftsThe topic has steadily gained more and more rele-
vance also on the agenda of international organizstsuch as the IOM and the
UN, which, through their initiatives and activitjdsave given the debate on M&D
an important momentuf

tries in order to support the continued integrattbthe Union, the EIB’s activity takes place atadside
the Union. In this sense, EIB lending is governedlseries of mandates from the EU in support of Eu-
ropean development and cooperation policies impaxtountries located all over the world.

% The International Conference on Population and @gveent, held in Cairo in 1994, represents a
milestone in the definition of the M&D policy atehglobal level. Gathering together 179 governments,
the conference resulted in the adoption of a 20-@mmprehensive Programme of Action containing
common strategies and visions on international atigmn, including a specific focus on the linkage be
tween international migration and development (Céajtof the Programme). The agreed recommenda-
tions contained in the Programme encourage theeratipn and the dialogue between countries of
origin and destination of the migratory flows in erdo foster and maximise the potential positiect
of migration.

40 For some UN initiatives in the framework of M&D, sagpranote 5. Particularly relevant is also
the 2030 Agenda for Sustainable Development (UnitedoNsit General Assembly, Transforming our
world: the 2030 Agenda for Sustainable DevelopmensoRé&on A/RES/70/1, Seventieth session, 25
September 2015). The Agenda, built on the previgtabiished Millennium Development Goals, sets 17
Sustainable Development Goals in order to mobiliferesf to end all forms of poverty, fight inequadii
and manage various issues includiimder alia, climate change, health, education, sustainatdevtir
and development. In this framework, the M&D linkagealso taken into account, indeed, according to
point no. 29 of the Agenda:

“We recognize the positive contribution of migrafasinclusive growth and sustainable devel-
opment. We also recognize that international mignais a multi-dimensional reality of major rele-
vance for the development of countries of origmansit and destination, which requires coherent
and comprehensive responses. We will cooperatenatienally to ensure safe, orderly and regular
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The starting point of the reflections and debasethé existing linkage between
migration and development and the crucial questmrcerns the way they can in-
fluence one another. In this sense, the discussuithén the research community
and among the policymakers have evolved, followdifferent theories, orienta-
tions and tendencies. In general, opinions reggrtlie M&D nexus have fluctuat-
ed between a positive (migration, potentially, panduce a positive impact on de-
velopment) and a negative consideration (growingration is a clear manifesta-
tion of development failure), alternating — to assharp metaphorical image — like
a pendulum between positive/optimistic and negiir&simistic views.

In the recent years, however, the positive origmtaappears to be prevalent,
based on the fundamental assumption that migratiemder the condition of its ef-
ficient and proper management — can determine efioal interaction with devel-
opment, potentially contributing to favourable gmukitive outcomes both for the
countries of origin and destination of the migrgtbows. This belief is clearly and
strongly present in the UN’s approach, as recerlyfirmed in the International
Migration Report 2015 released by the Departmeriaainomic and Social Affairs
of the United Nations Secretariat. According to thentioned document, indeed,
“when supported by appropriate policies, migratan contribute to inclusive and
sustainable economic growth and development in bothe and host communi-
ties™2 Therefore, the Organization:

“recognises the positive contribution of migrards ihclusive growth and sustainable
development. It further recognises that internationigration is a multi-dimensional reali-
ty of major relevance for the development of caestiof origin, transit and destination,
which requires coherent and comprehensive respolmemational cooperation is critical
to ensure safe, orderly and regular migration iingj full respect for human rights and the
humane treatment of migrants and refug€es”

The focus on the M&D nexus has contributed to thelwgion of the various

migration involving full respect for human rightacathe humane treatment of migrants regardless
of migration status, of refugees and of displace@ns”.

41 See @ HAAS, “The Migration and Development Pendulum: A Critivééw on Research and Pol-
icy”, International Migration, 2012, p. 8 ff.

42 United Nations, Department of Economic and Social itdfaPopulation Division, International
Migration Report 2015: Highlights (ST/ESA/SER.A/378)16, p. 2.

“1bid.
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policies and approaches adopted in order to tatkigation issues. In particular,
the awareness about the potential positive impaaehigration has led to a new
room for cooperation between States, fosteringabollative processes at different
levels (bilateral, regional, global) and widenitg tircle of participants in the dia-
logue, including various non-State actors, civitisty and migrant associations,
private investors, international organizations ko@l authorities.

Migration, in other terms, has become a cross@uisue, which is able to pro-
duce repercussions on different areas. Therefat&nal and supranational authori-
ties, having understood that the phenomenon cdanger be managed alone, have
started to launch or reinforce their migration peis, acting together and developing
new processes of cooperation. The intense corbatigeen migration policies and
other inter-related sectors, together with theaased number of players involved,
has brought to the concept of policy coherencd,ithen say, the necessity to man-
age, organize and coordinate the various actiorss dansistent and effective way.
This concept, in particular, is strongly presenti@ framework of the EU policy.

3.2. — The Conceptualization of Migration and Depehent Policy at the EU
Level

European countries have progressively gained awaseabout the opportunity
(better, the necessity) to establish a collabogadiialogue with countries of origin
and transit of migratory flows, understanding b# shortcomings of an individual
and limited approach. The importance of a multidteand comprehensive ap-
proach to migration, together with the need to mottéhe consultative processes in
order to encompass crucial aspects like developraadt cooperation policies,
emerged for the first time during the 1990s.

Indeed, the first significant and official refereno the M&D nexus dates back to
the European Council held in Tampere (Finland)1616 October 1999. After the
substantial treaty reform and the entry into foofethe new legal-institutional
framework — which, as already s#jdrought considerable changes to the European
architecture also with regard to migration policilember States proceeded to cast
the first stone on the way to the establishmerat Btiropean common migration pol-
icy. In this sense, as clearly emerged from thelosions of the Tampere European
Council, the connection and the interaction betweegration and development

4 Seesupra para. 2.1.
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were identified as one of the crucial elementhiefEuropean common poliey

The basic idea, in particular, was that the compuaity should address the root
causes of the migratory phenomenon in order toceethe pressure of the flows to-
wards Europe. For this purpose, action should bentan order to manage the so-
called “push factors” (such as extreme poverty, arat political instability), which
give impulse to considerable migratory movementsatds EU Member States.

This overall approach was supported by common obigeall European institu-
tions: on the occasion of the European Councilesfl® in 2002, indeed, it was reaf-
firmed that “closer economic cooperation, tradeaggmon, development assistance
and conflict prevention are all means of promotiegnomic prosperity in the coun-
tries concerned and thereby reducing the underly@iuges of migration flows! This
need to promote the social and economic developofehe regions from which mi-
grants originate was reiterated also by the Coandile end of the same y&ar

This general vision was also shared by the Comaomssvhich, in its Commu-
nication of 2002 entitled “Integrating Migrationslses into the European Union’s
Relation with Third Countries”, addressed migratam“a major strategic priority
for the European Uniorf confirming that “development policy also tries teep
vent and reduce forced migratisihh’Furthermore, in the mentioned document, the
Commission tried for the first time to analyze aakify the links between migra-
tion and development, suggesting a number of ki#atives in order to promote
the coherence between the two policy areas.

45 See Tampere European Council, 15-16 October 19@8jdency Conclusions, in particular point
10, which states:

“The European Union needs a comprehensive appraaotigration addressing political, hu-
man rights and development issues in countriesegidns of origin and transit. This requires com-
bating poverty, improving living conditions and jopportunities, preventing conflicts and consoli-
dating democratic states and ensuring respectuiorah rights (...) Partnership with third countries
concerned will also be a key element for the sucoéssich a policy, with a view to promoting co-
development”.

46 Seville European Council, 21-22 June 2002, Presigi€onclusions, point 33.

47 Council of the European Union, Draft Council conius on intensified cooperation on the man-
agement of migration flows with third countries, 138%, 14 November 2002, para. 8.

48 Communication from the Commission to the Coungi ¢he European Parliament — “Integrating
Migration Issues into the European Union’s Relatigth Third Countries” [COM(2002) 703 final], 3
December 2002, p. 4.

41bid., p. 21.
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Besides general recommendations and guidelineh, asitaking an active part
in the global debate on M&D, exchanging informatard data or identifying best
practices to be applied at the EU level, the Commimisaddressed some concrete
aspects of the M&D nexus, especially with regaravtk-related issues: migrant
remittances, the question of the so-called “brain drain” am@ tirculation of
skilled labours, highlighting, in particular, “theportant developmental potential”
of these elemerits These matters, however, were treated with a geapproach,
more in programmatic and descriptive terms, rathan with specific measures or
actions to be taken. This suggested still a soonedoing process of conceptualiza-
tion of the M&D nexus, aimed at investigating tleeiprocal influence of the two
policies and at examining their characteristics mmglications, in order to identify
the right ways to effectively address and coordinthem.

This can be considered, in other words, as aralptiase of preliminary study
and analysis, necessary for the EU and its Memtages$to identify the main pri-
orities and to draw up appropriate programmes drategies. The main focus,
moreover, appeared to be put more on the intemtiarontrast and reduce the mi-
gratory pressure, rather than fostering the pakpisitive synergy between mi-
gration and development. The Commission itselfth@ mentioned Communica-
tion, admitted that “migration is a new field oftiao for the Community coopera-
tion and development programm&sind it also considered that the M&D nexus,
being “a relatively new trené’; needed to be carefully elaborated in order to set
the proper measures to address it.

3.3. — Practical Actions and Measures to Addresgrition and Development

In parallel with the progressive definition of tB&) policy, the issue of M&D
remained high on the global policy agenda. Sevieitihtives and consultative

%0 |n the definition given by the Commission itselfa later Communication, remittances are broadly
intended as “all financial transfers from migratdseneficiaries in their countries of origin”. SEem-
munication from the Commission to the Council, Exeopean Parliament, the European Economic and
Social Committee and the Committee of the Regiotdigration and Development: some concrete ori-
entations” [COM(2005) 390 final], 1 September 200&te 7.

51 Communication from the Commission to the Couneil she European Parliament — “Integrating
Migration Issues into the European Union’s Relatigth Third Countries” [COM(2002) 703 final], 3
December 2002, p. 15.

%2 |bid., p. 18.

%3 Ibid., p. 4.
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processes were carried out, with the M&D nexusasgnting one of the central is-
sues of the debate at the international level:toipec, for example, was carefully
examined by the Global Commission on internatianaration (“GCIM”) in its
report released in October 200%nd the UN General Assembly planned to hold a
“High Level Dialogue on Migration and Development”.

In this framework of active debate, the effectiviel aeal European engagement
with M&D issues started in 2005, with the definitiof certain specific priorities and
areas of intervention. The European Parliamerttally, addressed the M&D issues
and the need to elaborate a common policy in thdighearing “Migration, integra-
tion and development: towards a European polic¥¥ Im March 200%. Besides
discussions and dialogue, however, two followinguwtoents set concrete actions to
be taken: the Global Approach to Migration (“GAM”and the Commission’s
Communication “Migration and Development: some ceteorientations”.

With the mentioned Communication, the Commissidanded “to make a first
contribution to the global debate on the links hew migration and develop-
ment™®, and, in this regard, it proved to have a prefaicawareness of the intense
relationship between mobility of people and so@or@mic development. Migra-
tion was recognized as an integral part of devekgnprocesses, therefore, the
main objective appeared to be the optimizationt®fpbtential positive impact on
the countries involved in the migratory movemeiitse Commission, hence, iden-
tified a series of practical orientations “for inopmg the impact of migration on
development®, which were included in the context of four manopty areas: re-

54 Global Commission on International Migration, Reptigration in an Interconnected World:
New Directions for Actions”, October 2005, available at:
<http://www.queensu.ca/samp/migrationresources/repgeitsicomplete-report-2005. pelf

%5 See European Parliament, Committee on Civil LibsytJustice and Home Affairs and Committee
on Development, Public Hearing: “Migration, integoatiand development: towards a European poli-
cy?”, 14-15 March 2005 (OJ\559814EN.doc).

%6 Council of the European Union, Global Approach to fdiipn: Priority actions focusing on Africa
and the Mediterranean, 15744/05, 13 December 2005.

57 Communication from the Commission to the Counitie European Parliament, the European
Economic and Social committee and the Committe¢hef Regions — “Migration and Development:
Some concrete orientations” [COM(2005) 390 finaldptember 2005.

%8 |bid., p. 11.

% Communication from the Commission to the Counttie European Parliament, the European
Economic and Social committee and the Committe¢hef Regions — “Migration and Development:
Some concrete orientations” [COM(2005) 390 finalsdptember 2005, p. 3.




The EU Development Policy and Its Impact on Migration 37

mittances, diaspora, circular migration and braioutation, and brain drain.

With regard to remittances, the Commission gavenstrconsideration to the
migrants’ economic contributions and to the flowdioancial resources they gen-
erate, especially considering them as a positivestitong vehicle for development
in the countries of origin. This represents, theref an essential area of interven-
tion, indeed, as stated also by the IOM, “remiteanepresent the most direct link
between migration and developmeént'On the basis of this premise, one of the
crucial challenges associated with remittancesois to maximize their potential
development impact for countries of origin, couggrof destination and for indi-
vidual migrants themselves. For this purpose, tbm@ission identified two spe-
cific areas of policy intervention in order to gigeeater value to remittances,
namely making the economic transfers cheaper, rf@std safer and enhancing
their development impact in recipient countries.

With regard to the first mentioned policy actiong tCommission identified es-
sential and precise measures to be taken in codiengrove and facilitate the mi-
grants’ financial transfers. First of all, the eailion of data and information was
vital. The Commission, indeed, primarily clarifidte need to study and understand
the phenomenon of the remittances, especially veifard to aspects such as the
entity of the flows, their directions and destinas, the financial channels and the
other means used for the transfers.

Furthermore, another identified action consistethencreation of a transparent,
uniform and clear legal framework. Indeed, the diitg and the not homogenous
character of the regulations on remittance servioesiderably hamper the possi-
bility to make money transfers and all the relabgpeérations. The Commission,
therefore, highlighted the need to build a propearicial and economic infrastruc-
ture, based on clear and harmonized rules and @d;olor this purpose, the in-
volvement of relevant stakeholders such as the d\Baihk or the EIB.

With regard to the second action to be taken iatia@h to remittances in order
to improve their positive impact in migrants’ coues of origin, the Commission
envisaged a series of specific solutions, includingncial intermediation in the

80 International Organisation for Migration, IOM an@Rittances, 2009, p. 1. On the topic of remit-
tances in general, see also International Orgaaisdtir Migration, “Migration, Diaspora and Develop-
ment”, Focus on Migration, no. 2, 18th edition, yJul 2012, available at:
<https://diaspora.iom.int/sites/default/files/publion/pdf/focus-on-migration.psgf
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developing countries, partnership and cooperatietwéen micro-finance and
mainstream financial institutions, systems of adliee remittances and co-funding
schemes to be put into place initially through pgdomjects.

The second priority area of intervention identifiegd the Commission’s Com-
munication was “diasporas as actors of home coudéyelopment”. Although
there is not a single and legally accepted definjtthe concept of “diaspora”, in
general, implies the basic idea of populationsrougs of people, living abroad in
one place, while still maintaining relations witretr homelands In this sense, di-
asporas can assume different characters from gotmtountry, generating diverse
and specific realities (people settled in a hosinty on a permanent basis or just
for a period of time, labour migrants, dual citigeparticular ethnic diasporas, sec-
ond-generation groups becoming citizens of the boantry, etc.). The basic and
common idea, however, is that these connectiorigp@ple maintain individually
or collectively with their homelands can have apamant development potential,
in particular involving areas such as businesstioreatrade links, investments,
remittances, skills circulations, exchange of eigrmeres and even impacts on social
and cultural roles of men and women in the homeespc

The Commission, sharing the view on the positiMe af diasporas, primarily
highlighted the necessity to map the existing cohaoss, identify the already ac-
tive organizations and associations, and then iogea&pecific databases where
members of diasporas can register themselves gr todfacilitate better links and
contacts. Moreover, particular initiatives and aa$ shall be encouraged also and
in particular with regard to young people, by onigarg youth exchange schemes
focused on migrant communities.

The further issue of circular migration and brairtwaation was tackled by the
Commission in line with the previous orientatiorpeessed in its Green Paper on

61 According to the IOM’s Glossary on Migration, “Diasperare broadly defined as individuals and
members or networks, associations and communities,hakie left their country of origin, but maintain
links with their homelands. This concept covers meettled expatriate communities, migrant workers
based abroad temporarily, expatriates with the nality of the host country, dual nationals, andosek
/third- generation migrants”. International Orgatima for Migration, Glossary on Migration, 2011, In-
ternational Migration Law no. 25. On the topic ofgfiaras see also International Organisation for Mi-
gration, Migration Policy Institute, “Developing & Map for Engaging Diasporas in Development: A
Handbook for Policymakers and Practitioners in Hoamsl Host Countries”, 2012, available at:
<http://publications.iom.int/system/files/pdf/diaspohandbook en_for web 28may2013>pdf
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Economic Migratioft released at the beginning of 2005 and later adddeagain
in another specific Communication of 2607The main challenge is represented by
the cooperation with third countries and by thepdidm of proper measures in or-
der to facilitate legal migration, movement anccalation of experiences, skills
and qualified brains, together with the culturatl @ocio-economic integration of
migrant workers returning back in their home sqci8ly fostering transfers of rel-
evant skills and competences to third countriestandncouraging their reintegra-
tion into the local society and economy, circulagmation can contribute positive-
ly to development.

With this purpose, specific measures and initigiveere presented in the
Commission’s Communication in order to stimulate lnain circulation, including
temporary employment, seasonal work, assistedrgiiogrammes, mobility part-
nerships and short-term visa policies. Further aochplementary actions were
identified in a system of transferability of socgcurity rights, in the recognition
of qualifications and — particularly relying on comanication technologies — in the
creation of networking and information platforms foreign researchers or other
professionals, in order to keep or improve theirtaots and connections.

The last main intervention area for EU M&D policgalt with the need of miti-
gating the adverse effect of brain drain. The Cossion admitted that “there is no
uniform and simple policy response to this formidathallenge®, also pointing
out that, given that the impact of the phenomenbthe brain drain varies from
country to country, “policy responses thereforechte be tailored to the specific
needs and challenges of each affected country”

For this purpose the Commission found essentiayeatfall, to establish part-
nerships and forms of cooperation with third comstin order to proceed to the
necessary preliminary assessments of the countryregion’s specific problems
and needs. In this sense, in the Commission’s rvisgiollaboration should be di-

62 European Commission, Green Paper on an EU Appraadidanaging Economic Migration
[COM(2005) 811 final], 11 January 2005.

63 Communication from the Commission to the EuropPamliament, the Council, the European
Economic and Social Committee and the Committeth@Regions on “Circular Migration and Mobility
Partnerships between European Union and Third CeshfiCOM(2007) 248 final], 16 May 2007.

64 Communication from the Commission to the Counttie European Parliament, the European
Economic and Social committee and the Committe¢hef Regions — “Migration and Development:
Some concrete orientations” [COM(2005) 390 finaldptember 2005, p. 8.

% |bid.
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rectly established between subjects such as uitiestsscientific institutions and
research centres, hospitals, associations of miofeEs and technicians. This
would help to study the phenomenon and its potergercussions, improving the
knowledge of the specific situations of labour nedskin terms of shortag-
es/excesses of skills in order to, ultimately, idgrthe correct response. At other
levels, on the one hand, the Commission encourggeMember States to develop
mechanisms to limit active recruitment in cases rehewould have significantly
negative repercussions for targeted developingtcdesrand, on the other, suggest-
ed a global approach to recruitment policies, vditbcussions and debates to be
carried out in international fora.

These orientations presented by the Commissiots i@@mmunication of 2005
were shared and reaffirmed by the Council in theMzAeleased at the end of the
same year. The document — as its title tells —eptesl the EU’s global approach to
migration, setting out policies and strategiesdddslowed in the various areas relat-
ed to migration, including the fight against illégaigration and human trafficking,
borders control and maritime surveillance, protecof refugees and asylum seek-
ers, cooperation with third countries in light bétpromotion of the M&D nexus.

In this regard, in particular, the GAM insisted thie valorization of remittanc-
es, on the one hand, reiterating the need to ingpdata collection on remittance
flows and, on the other, recommending the rapidt@ea of cheaper and more easi-
ly available remittance services. Furthermore, nafferts were invoked to support
African States to facilitate members of diaspomasdntribute to their home coun-
tries and to mitigate the impact of brain drain ahkill losses in vulnerable sectors.

In general, the actions and strategies put fonkgrthe European institutions in
this period seemed to be characterized by a pregdibcus on the economical as-
pects of development. The predominant interestoimrast with the previous ori-
entation, was no longer prevention, containmemeduction of migratory pressure
but, on the contrary, the optimization of the paedrpositive impact of migration
in relation with economic development. As it hasresery well said, the EU
seemed to have progressively shifted from a “Moexddlopment for Less Migra-
tion” logic to a logic of “Better Migration for M@ Development®.

% See RSTORE “More Development for less Migration” or “better Magion for more Develop-
ment"? Shifting Priorities in the European Debafdigraction Europa Special Issue, Cespi, December
2003, p. 3.
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The basic idea, in other terms, was that migratem be an effective and pow-
erful development mechanism, which can bring tatp@soutcomes such as high-
er productivity, better allocation of productiorcfars, more qualified employment
and economic growth and, definitely, to significawmlvantages for all, in accord-
ance to a “triple wins” logic: for the countries aigin, the receiving host societies
and the migrants themsel¥es

This overall approach was confirmed by the Europeatitutions during the
years following the adoption of the GAM. The EurapdParliament, for example,
in a Resolution of 2007, referring to the relatidvetween the EU and the third
countries of the Mediterranean area, affirmed thastainable development must
be at the heart of the Euro-Mediterranean parti@rghalso highlighting the im-
portance of the synergies and connections betweagration, markets and work-
ers. The Commission also, in a Communication 06200 the status of implemen-
tation of the GAM, shared this view, reiteratingtthin the framework of the EU’s
M&D agenda, “the prime challenge is to tackle thainrmpush factors for migra-
tion: poverty and the lack of job opportuniti&s”

Ultimately, during this years of definition of th&J’'s M&D policy, the focus
was mainly put on the economic dimension of theettggment process, with an
accent put more or even exclusively on economieesprather than on a human
understanding of the phenomenon, therefore, bagicgloring social and cultural
elements. Moreover, despite the idea of mutual ridgges and the “triple wins”
concept, the attention was mainly attracted by tr@sof origin and their situa-
tions whereas, on the contrary, the receiving atesireceived much less consid-
eration in terms of positive effects of the M&D msx This approach, however,
was reviewed in 2011.

57 The reference to the “triple wins” was present i Beclaration of the UN Secretary General Kofi
Annan delivered on the occasion of the High-Level &jak of the General Assembly on International
Migration and Development, held in New York on 14 Setiter 2006. The full text of the declaration is
available at: &ttp://www.un.org/migration/sg-speech.html

% European Parliament Resolution of 15 March 2007 Buro-Mediterranean Relations
(P6_TA(2007)0075), letter C.

% The accent was put once again on the objectivéutther enhance the impact of remittances on
development policies” and, therefore, on the idiatiion of proper solutions such as data collattio
cooperation with institutions like the WB and theBEAnd the use of specific financial services. See
Communication from the Commission to the Councill &me European Parliament — The Global Ap-
proach to Migration one year on: Towards a comprsiverEuropean migration policy [COM(2006) 735
final], 30 November 2006, p. 5.
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3.4. — The Most Recent European Approach to Mignaéind Development

The GAM has been revised in 2011, becoming the &l8pproach to Migra-
tion and Mobility (“GAMM”)™, On the explicit premise that “migration is now
firmly at the top of the European Union’s politiGdenda™, the Commission lays
down a renewed policy framework to strengthen djaéoand cooperation on mi-
gration issues with key strategic partners, defjralear priorities embedded in the
EU’s overall external action. Among the identifipdiorities, in particular, the
agenda includes also the policy area of developroeaperation and the M&D
nexus, which are readdressed with new ideas aedtation%.

The GAMM, in particular, puts forward a renewed ieggech to the M&D nex-
us, broadening its understanding and extendind:tlhe approach through the in-
clusion of the component of mobility, which encorsges also other phenomena
and types of movement such as forced migrationséodt-term or non permanent
forms of mobility. Another significant new elemastthe acknowledgment of the
importance of the inter- and intra-regional migratlows, which opens and wid-
ens the focus beyond the EU area and attractsténgian also on internal and re-
gional migration, with a specific accent on thaiessf regional labour mobility.

The basic idea, indeed, is that development presesien rely on mobility,
which stimulates and produces circular movemendsti@msfers of social, financial
and human capital. At the same time, developmestefs mobility, providing re-
sources and opportunities for people to migratélt Bo these premises, the overall
approach appears to be more balanced, the foalsednis not only on the eco-
nomic dimension of the M&D link but also other ned@t elements related to de-
velopment are taken into account. These includeairicular, the repercussions
and the social “costs” of migration in home cowrgrith special regard to certain
areas, such as environment and climate changesuéigre and rural population,

0 Communication from the Commission to the EuropPamliament, the Council, the European
Economic and Social Committee and the Committeb@Regions — The Global Approach to Migration
and Mobility, [COM(2011) 743 final], 18 November 20afd its accompanying document Commission
Staff Working Paper — Migration and Development,C$#011) 1335 final], 18 November 2011.

bid., p. 2.

2 The GAMM addresses four priority topics, namely:amiging and facilitating legal migration and
mobility; preventing and reducing irregular migration andfisking in human beings; promoting inter-
national protection and asylummaximizing the development impact of migration amability.



The EU Development Policy and Its Impact on Migration 43

health, education, housing and s@on

The Commission puts the accent on these profiles al its Agenda for
Changé&, where a more migrant-centred approach is promanechighlighted as a
necessary new key element of the revised Europes pblicy. The issue of mi-
grants’ rights, therefore, makes explicitly its wiaythe M&D discourse: migration
and individuals are considered not purely and priignas economic elements but
relevance is also given to their human rights aeeds, especially in light of the
consideration of the social consequences of mmrati

The increased consideration of the social dimensfotlevelopment is another
central element of the new approach. Indeed, monghasis is put on the social
aspects related to the M&D nexus, with a greatindbn devoted to relevant ele-
ments both for the countries of origin (family tiekildren care, labour force, edu-
cation, etc.) and for those of destination (emplegtnsocial security, professional
formation, portability and recognition of titles cargualifications, social services,
etc.). Particular consideration is also given t® idsue of the socio-economic inte-
gration of migrants into the host societies anthemeasures and tools to be used
for this purposé. With regard to the integration of third-countrgtionals, moreo-
ver, their active involvement in the social andturdl life of the host societies is
seen as a key factor. Therefore, besides meadured at fostering an effective in-
tegration into the labour market or the recogngiaf relevant qualifications, the
new M&D approach particularly intends to enhance rifle of diasporas, promot-
ing the dialogue between migrant groups and thal lmathorities.

The widening of the new European M&D approach iegpk multidimensional

 The GAMM affirms (p. 19) that “successful mainstréagnof migration in development thinking
requires making it an integral part of a whole ranfeectorial policies”; therefore bridges are bb#-
tween migration and a number of other areas, braagé¢he understanding of the M&D nexus.

74 Communication from the Commission to the EuropPanliament, the Council, the European
Economic and Social Committee and the Committeth®fRegions — Increasing the impact of EU De-
velopment Policy: an Agenda for Change, [COM(2011) #3al], 13 October 2011.

s The Commission Staff Working Paper accompanyirg@®AMM, in particular, puts special em-
phasis on vulnerable subjects involved in the ndgyaphenomenon, including unaccompanied minors,
asylum seekers, victims of trafficking or violeneegmen and internally displaced persons.

8 The issue of the integration of migrants in theereing countries, with a particular focus on their
socio-cultural rights, is specifically addressedhie Communication from the Commission to the Euro-
pean Parliament, the Council, the European EconamitSocial Committee and the Committee of the
Regions — European Agenda for the Integration ofdFiountry Nationals [COM(2011) 455 final], 20
July 2011.
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focus, with several crosscutting elements and setgions between international
and domestic policies. The concept of policy coheee therefore, is crucial, as
highlighted by the Commission in its Communicatioin2013 “Maximising the
Development Impact of Migratiofi’as well as in the report on the implementation
of the GAMM realized in 2074 The importance of a multifocal approach of the
development policy with regard to migration hasrb&ether confirmed in the re-
cent European Agenda on Migration, put forwardhiey€ommission in 2015

4. — Concluding Remarks

Although the M&D nexus has been positively acknalgied and, by common
consent, the potential positive interaction betw#en two policies has been af-
firmed and recognized, sometimes the presenceffefelit and conflicting visions
on the exact nature of this inter-linkage and om specific priorities have ham-
pered policy coherence in the field of developmembperation. Moreover, the
M&D nexus has been understood mainly in econonrimge putting the accent on
migrants as resources or factors for productivitgrefore, focusing on traditional
themes such as remittances, diasporas, circulaatidg and brain drain, but sub-
stantially ignoring other important elements.

The revision of the GAM and its widening into th&KdM has led to a positive
change in the understanding of the M&D, in parécuby considering also the so-
cial dimension of development and related sectoch ®s education, health, em-
ployment, agriculture and so on. However, desgigelaunch of positive coopera-
tion initiatives with third countries, the main das®ems to make M&D policy as
an instrument to reduce poverty and to increaseauo@ growth. The economic
dimension, in other words, appears to be still imaent, with less consideration of
the human and social indicators of developmenth aag overall quality of life,

I Communication from the Commission to the EuropPamliament, the Council, the European
Economic and Social Committee and the Committeth@®Regions — Maximising the Development Im-
pact of Migration. The EU contribution for the UN Hi¢gvel Dialogue and next steps towards broaden-
ing the development-migration nexus [COM(2013) 282lf, 21 May 2013.

® Report from the Commission to the European Padi#mthe Council, the European Economic
and Social Committee and the Committee of the RegioReport on the implementation of the Global
Approach to Migration and Mobility 2012-2013 [COM(2)196 final], 21 February 2014.

® Communication from the Commission to the EuropPamliament, the Council, the European
Economic and Social Committee and the Committed@Regions — A European Agenda on Migration,
[COM(2015) 240 final], 13 May 2015.



The EU Development Policy and Its Impact on Migration 45

primary education, health care, employment andnso o

In addition to that, in the EU, especially with tbrucial issues of the refugee
crisis, development cooperation policy is subortdidato migration interests, the
migration itself currently being considered moreaashallenge or even as a threat,
rather than an opportunity. On the contrary, a emgicentred approach should be
guaranteed and enhanced, with more attention orahumghts, especially with re-
gard to the most vulnerable categories of migranth as unaccompanied minors,
asylum seekers and victims of trafficking.

The emphasis on border control and security — w#eé especially by the huge
increase of the European resources destined te fsesors — risks to seriously un-
dermine the achievement of the EU’s relevant degaraknt objectives. Therefore, a
rethinking of the priorities would be desirablertgaularly in order to improve the
positive synergy between migration and developnask, above all, to guarantee
the safeguard and the respect of the migrants’aonahtal human rights.
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1. — Introduction: the Strategic Importance of RiaguMigrants'
Integration in the EU

Migration policies are often seen as “dramaticie®of consolidation of pow-
er’, where opposing values and interests inevitabliide'. Consequently, the nar-
ratives of and on migration flows are often imbweith “political messianisnt,
which fosters a defensive and identitarian apprdaadhe phenomenénA survey
carried out in 2015 by Eurobarometer highlightedt ttafter a 14-point increase
since autumn 20X4immigration has become the main concern in thenivkr
States and candidate countries. It is perceivddrasziore alarming than terrorism,
public order, public finances and the economicagitun of the EU in general

However, the hiatus “we/the others” smoothes olwerdomplexity of the chal-
lenges that the EU and its Member States are anteflonith. While the public de-
bate is pressed by the urgency of irregular mignatind daily functioning of the
Common European Asylum System, a long-term issoesfédhe Member States,
namely social and economic integration of third+toy nationals regularly settled
in Europe. More than 20 million regular third-cognbationals are estimated to re-
side in the Member States. That means 4% of thes BWerall population. In addi-
tion, statistics show a clear trend towards theease and stabilization of their
presence This remark is mirrored by the fact that famigasons are the main ve-
hicle for regular migration towards Europe. In 20fldey were the main grounds
for issuing a residence permit in 18 Member Staté®reas in 7 countries they ac-
counted for more than 50% of all first permits s$uEurostat surveys also con-

1 McNAMARA, The Politics of Everyday Europe: Constructing Auityan the European UnignOx-
ford, 2015, p. 125.

2 WEILER, “Deciphering the Political and Legal DNA of Europelmtegration”, in DcKSON and
ELEFTHERIADIS (eds.) Philosophical Foundations of European Union LaWxford, 2012, p. 137 ff.

% RoDOTA, Il diritto di avere diritti, Roma/Bari, 2012, p. 4.

4 Eurobarometer standard 81, Spring 2014, available at:
<http://http://ec.europa.eu/public_opinion/archieb#b81/eb81 first en.pdf
5 Eurobarometer standard 83, Spring 2015, available at:

<http://ec.europa.eu/public_opinion/archives/eb/ébi833 first en.pdH.

6  Eurostat migraton and migrant  population  stassti 2016, available at:
<http://ec.europa.eu/eurostat/statistics-explainddi.php/Migration _and_migrant_population stagstic

7 Eurostat residence permit statistics, available ghttp://ec.europa.eu/eurostat/statistics-
explained/index.php/Residence permits_statisti®80,025 permits were issued for family reasons,
while 572,414 and 476,817 were respectively grourategaid work and study purposes. The statistics
concerning the previous years confirm this trend.
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firm that more than 7.5 million long-term residearg settled in the EU and that
their number steadily increases over time

Even the recent massive infloo¥ international protection seekers raises con-
cerns on the integration of individuals involveda One hand, besides providing
for their immediate needs, the Member States wellféced with the long-term
challenge of their social inclusion. In this perspee and in order to facilitate the
integration process, the programmes on relocatioasglum seekers allow the
States of relocation to express preferences omapipdicants’ qualifications and
characteristics. Member States can take into acdaators such as language skills
or family, cultural and social ties, in order to xmaize international protection
seekers’ chances of future social and economiusimtt. On the other hand, re-
cent measures on relocation and resettlement haveiled the deficiencies and
absence of comprehensive strategies in MembersStatk less experience of re-
ceiving migrants and related integration issues

Integration strategies for regular migrants arerdfore, a common denomina-
tor within the various branches of migration polidjey are also essential to the
full effectiveness of any policy initiative in thdomain, at both EU and national
levelst. The acts adopted by the EU in this field recogrtizat legal migration

8 See long-term residents statistics by citizenstiipp31 December of each year, available at:
<http://appsso.eurostat.ec.europa.eu/nui/show.doRetataigr _reslong&lang=en The number of long-
term residents has continuously and gradually assd from 1.2 millions in 2008 to more than 7.5 in
2015.

® Council Decision (EU) 2015/1523 of 14 September=264tablishing provisional measures in the
area of international protection for the benefititaly and of Greece, OJ L239 of 15 September 2015,
p.146, recital 28; Council Decision (EU) 2015/1601 2% September 2015 establishing provisional
measures in the area of international protectioritfe benefit of Italy and Greece, OJ 248 of 24 Septe
ber 2015, p. 80, recital 34. However, some MembeteSthave expressed long or constraining lists of
preferences for the profile of the applicants torélecated, thereby negatively affecting the systdm
relocation. See Commissitnreports on relocation and resettlement: [COM (2086 final], 16 March
2016; [COM (2016) 222 final], 12 April 2016; and [COR016)360 final], 18 May 2016.

10 Communication from the Commission, [COM(2016) 3ifil], 7 June 2016, Action plan on the
integration of third country nationals. The Europ&&arliament has called for full participation aatly
integration of all third country nationals, incladirefugees as well: see European Parliament Rasolut
2015/2095/INI of 12 April 2016 on the situation letMediterranean and the need for a holistic EU ap-
proach to migration.

11t has been underlined that the core factors émfting integration policies are utility and seaurit
CARMEL, “European Union migration governance: utility, sty and integration”, in @RMEL, CERAMI
and RprAaDOPOULOS(eds.)Migration and welfare in the new Europe. Socialteation and the challeng-
es of integrationBristol, 2011, p. 49 ff.




50 Stefano Montaldo

plays an important role in enhancing a knowledgeetdaeconomy in Europe, ad-
vancing economic developménin fact, integration exceeds the individual dimen
sion and becomes a pre-condition for social inolusind cohesion, a decisive fac-
tor for the economic development of host sociedi®® whole, especially in times
of economic crisis and demographic decr8abethis context, recent surveys con-
cerning indicators of immigration integration shdalat third country nationals
have greater difficulties than EU citizens in terofisaccess to education, employ-
ment and social inclusion outcomes such as decargimg’. Additionally, com-
pared to host country nationals, they are morésktaf social exclusion and pov-
erty, even when they are in employnient

As pointed out by the European Commission, a faitor release the potential
of regular migrants “would represent a massive &vastresources”, both for the
individuals concerned and for the host sociétiddesearch demonstrates that in-
vesting in early integration in both the educatsgstem and labour market has sig-
nificant social and economic impact, which rangesnf easier access to essential
services to a positive fiscal net contributioin the words of the Commission, in-
tegration policies can contribute to making Eur6@penore prosperous, cohesive

12 See for instance the Council Directive 2003/109¢£25 November 2003 concerning the status of
third-country nationals who are long-term reside®3$,L 16 of 23 January 2004, p. 44, recital 4.

B Ponzo et al., “Is the Economic Crisis in Southern Eurdpening into a Migrant Integration Cri-
sis?”, Politiche Sociali, 2015, p. 59 ff. See alse Eurostat births and fertility statistics frorB6l to
2014, which confirm the negative trend of EU’s pogala growth, available at:
<http://ec.europa.eu/eurostat/statistics-explaime@k.php/Fertility statistics

14 See Eurostat migrants’ integration statistics 2@V/éilable at: kttp://ec.europa.eu/eurostat/statistics-
explained/index.php/Migrant_integration_statistic@verview> and the indicators of immigration integra-
tion 2015 developed by the Organization for Ecomo@poperation and Development, available at:
<http://www.oecd.org/els/mig/Indicators-of-Immigrantegration-2015.pdH.

151n 2014, 49% of third-country nationals were ak 1§ poverty or social exclusion, compared with
22% among host-country nationals. 18.2 % of thengomon-EU-born population faced severe material
deprivation. Third-country nationals were more likéb live in an overcrowded household than the na-
tive-born population.

18 European Commission, Directorate General for Econ@ni Financial Affairs, Institutional Pa-
per 33 of 26 July 2016, An Economic Take on theuBeé Crisis: A Macroeconomic Assessment of the
EU, available at: kttp://ec.europa.eu/economy_finance/publications/pef/ip033 en.pdf.

17 Organization for Economic Cooperation and Develogiridine Fiscal Impact of Immigration in
OECD Countries”, in International Migration Outlook, 013, p. 125, available at:
<http://www.globalmigrationgroup.org/sites/default/§ileiebig_and_Mo_2013.pdf See also KG and
LuLLE, “Research on Migration. Facing Realities and Maxing Opportunities. A Policy Review”, Eu-
ropean Commission Research and Innovation Paper Jihe 2016, available at:
<https://ec.europa.eu/research/social-scienceskgifyp reviews/ki-04-15-841 en n.pxlf
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and inclusive society®’. Regular migrants’ integration is seen as a twgsyaro-
cess of accommodation, whereby both the third-cgurdtionals and host societies
can benefit from the social and economic inclusibnncomers. Despite the ab-
sence of a clear definition of the concept of indign, a minimum common de-
nominator is represented by the enhancement adgpertunities of removing ma-
terial and immaterial barriers to access to laboarket and essential public ser-
vices in the host State. Such minimum goal is ot éanecessary pre-condition of
the full enjoyment of fundamental individual rigraed for a gradual increase of
the — personal and collective — quality of lifeid s precisely the meaning of inte-
gration this paper builds upon, since the fulfilmhef basic integration require-
ments can prove essential to foster social andanmndevelopment.

In the complex European scenario, EU and nationt@gration policies are
deeply intertwined but often lock swords and purdifierent goals. The European
legal order promotes a positive attitude towardsgration issues, whereas the
Member States often perceive them as “managealstfor the selection of mi-
grants deserving a chance. This background hasifagtdhe gradual emergence of
various forms of integration conditionality, both national legislations and EU
secondary law. Language and civic education exgmhstraining and residence
conditions are the most common examples. At fiigits these measures are in-
tended to endow the migrants with the necessaig foo a successful integration
process. However, the failure to fulfill such int&gon requirements may result in
a restriction of the rights provided by either Etnational law, such as family re-
unification or certain social assistance benefitserefore, the coherence of these
conditions with the objective of facilitating regul migrant integration is often
questionable, as well as their compatibility witie tgeneral principles of non-
discrimination and proportionality.

In this context, this paper analyses the Europeaiors approach to integra-
tion challenges regarding regular migrants ancdhtegration conditionality, in par-
ticular. The next paragraph focuses on the roleBbeis entitled to play in this
domain and the objectives it pursues, in lighthef vertical division of competenc-
es with the Member States. Paragraph 3 analysesp&am policy initiatives and
soft-law instruments concerning integration reguieats, while paragraph 4 con-
siders hard-law conditionality measures and Colidustice case law concerning

18 Communication [COM(2016) 377 finalijt. supranote 10, p. 2.
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their interpretation. Lastly, paragraph 5 analysewhat extent integration policies
can be qualified as an overriding reason in thdiputterest, capable of justifying
derogations from EU law.

The paper supports the view that integration caootdity is an effective tool
for fostering social cohesion and economic deveklmpmHowever, the resort to
conditionality measures must be carefully assesgsdight of the objectives pur-
sued by the Treaties and EU legal order generatiptes. In fact, conditionality
must not amount to a leeway allowing for forms oftcol over (and selection of)
migration flows.

2. — Integration Policies and the Vertical DivisiohCompetences: EU
and Member States Locking Swords

Migration policy is a domain of shared competeneémMeen the EU and the
Member States. However, the EU has gradually exgzhitg influence over time,
so that limited aspects of this field are now leftnational sovereignty Integra-
tion policy can be listed among these sectorsesine Member States have always
tried to maintain a prominent role. Even before Meastricht Treaty, the Court of
Justice ruled out any attempt by the Community ner@ach on this Member
States$ secret garden. IGermany and others v. Commissipthe Court acknowl-
edged that EC labour and social policies could tmsgeillover effect on the legal
regime of third-country nationals, concerning thagproach to the employment
market and working conditions. However, it pointad their “extremely tenuous”
link with integratiorit and the Community was prevented from adoptinglang-
ing rule in this domain.

On the occasion of the 1997 Amsterdam reform ofTiteaties, the Commis-
sion urged the States to endow the EC with grgaierers. It deemed integration
iIssues a necessary complement of the rising ECatrogr policy. The negotiations

19 For instance, the granting and withdrawing of théonal citizenship is left to the Member States.
However, these competences have to be exercisedgpdy@respect for the general principles of the EU
legal order and ensuring the full effectivenesshef rights deriving from the EU citizenship, whicle th
Court describes as the fundamental status of theidual in the EU. Case C-135/0Rpttmann ECR,
2010, 1-1449, paras. 43-46.

20 Joined Cases 281/85, 283/85, 285/85 and 28@86many and others v. Commissi&CR, 1987,
3203, para. 22.

21 SeeGermany and others v. Commissioit. supra note 20, paras. 23-24.
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apparently dismissed the Commiss®expectations. In fact, Article 63(3) of the
Treaty establishing the European Community (“TE@Y)ited the Communitis
competence on regular migration to the adoptiodii@ctives concerning the con-
ditions of entry and residence in the Member Stdtesvever, paragraph 4 further
provided that these measures could not “prevent\Member State from maintain-
ing or introducing in the areas concerned natigmaVvisions which are compatible
with this Treaty and with international agreemeni®iese nebulous clauses were
soon subject to diverging interpretations. On oaed) they were considered wide
enough to enable the EU to adopt secondary actoung social and economic
integration of regular migrants. On the other hahdy were seen as keys locking
the Member Statégxclusive competence on integration poli€ies

The uncertainty caused by the “opposing drivingcdsr underlying migration
policy’# led to a solution of compromise. In light of thésgal bases, the Commu-
nity adopted a series of secondary acts concen@gglar migration, which list
third-country nationalsintegration into host societies among their manjec-
tives’’. Integration of third-country nationals regulangsiding in the Member
States is deemed a key element in promoting ecandevelopment and social co-
hesion, which are further fundamental objectiveshef EU>. On the other hand,
the States prevented the Community from adoptimglibg rules specifically and
solely focused on integration policy. Since Artiélé TEC did not make any refer-
ence to this domain, any Community initiative wothlave breached the principle
of conferral of competences.

The wording of the Treaty left many questions umaered. Therefore, the
Member States took the opportunity of the Lisboaaly negotiations to call for a
more precise codification of the limits imposedthe intervention of the E¥

22 GEDDES Immigration and European Integration. Beyond Fortr&ssope? Manchester, 2008, p.
178.

23 CORNELISSE “What's wrong with Schengen? Border Disputes and the Nafurgegration in the
Area without Internal Borders”, Community Market Law\Rew, 2015, p. 741 ff.

24 See for instance Council Directive 2003/86/EC ofSghtember 2003 on the right to family reuni-
fication, OJ L 251 of 3 October 2003, p. 251, resitdland 4. This fundamental purpose has been
acknowledged by the Court of Justice as well. See Cas02/10Singh ECR, 2012, I-636, para. 45.

25 Art. 3 of the Treaty on the European Union (“TEU”).

% This trend also applies to other competenceseft. The importance given to the principle of
conferral of competences by the Member States duhie negotiations of the Lisbon has been described
as an “obsession”. SeeoBs| “Does the Lisbon Treaty Provide a Clearer SeparatbiCompetences
Between EU and Member Statésid BIONDI, EECkouTand RPLEY (eds.), The EU Law after Lisbon, Ox-
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Former Article 63 TEC underwent a significant refioand became Article 79 of
the Treaty on the Functioning of the European Uf@diRrEU”), which is currently
the main legal basis for any European initiative@aayning regular and irregular
migration. Paragraph 4 now directly refers to inéign, as it allows the European
Parliament and the Council, acting in accordandé tie ordinary legislative pro-
cedure, to “establish measures to provide incesitawed support for the action of
Member States with a view to promoting the intagrabf third-country nationals
residing legally in their territories, excludingyaharmonization of the laws and
regulations of the Member Staté&s't follows that integration policy is an example
of complementary competence, in light of Articl@BEU. This means that the EU
is entitled to support, coordinate or supplemertdhbtions of the Member States,
but it can neither impose the direction of natiopalicy choices nor modify exist-
ing national legislatioris

Consequently, the Member States develop their ovagration policies and the
legal scenario is highly fragmentedrlhis is a major problem, since the challenge
of integration exceeds national borders and is comto all Member States. Dif-
ferent approaches to a common concern can hameesffiactiveness of national
policies. Moreover, as integration is one of thgeotives of EU migration policy
and is closely connected to further aims pursuethbylreaties, the full effective-
ness of European law is at stake as¥vell

These are the reasons why, despite locking swand$he text of the relevant
primary legal bases, Member States and the EU bawenitted themselves to de-
veloping coherent strategies on the subject. 10188 Tampere European Coun-
cil led to the launch of the first multiannual pragmme on a comprehensive ap-
proach to the Area of Freedom, Security and Justidéth a view to paving the

ford, 2012, p. 85CRAIG, “Competence: Clarity, Conferral, Containment &uwhsideration”, ELR, 2004,
p. 333.

27 Another Treaty provision of a certain — indirect bemarkable — importance for the integration of
third country nationals is Art. 19(2) TFEU, accorditg which the European legislators can adopt
measures to support national efforts to counterreeial, ethnical and religious discriminations.

28 SCHUTZE, An Introduction to European LawCambridge, 2012, p. 82.

29 PAPADOPOULOS “Immigration and the variety of migrant integratiregimes in the European Un-
ion”, in CARMEL, CERAMI and RPADOPOULOS(eds.)cit. supranote 11, p. 23 ff.

30 PorcHIA, “Leffettivita del diritto dell’'Unione tra tuteladel singolo e salvaguardia
dell'ordinamento”, in IEANZA et al. (eds.)Scritti in onore di Giuseppe Tesayfdapoli, 2014, p. 2311 ff.

31 Tampere European Council of 15-16 October 199%itReacy Conclusions, SN 200/99.
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way for a European policy on immigration and intggm, the European Council
identified four main priorities. The so-called Taen@ milestones included: the ex-
tension of the scope of application the principiequality to regular non-EU mi-
grants; the development of a more vigorous integngtolicy for third country na-
tionals; the establishment of a status as neaosslge to EU citizenship for long-
term residents; the approximation of national liegisn concerning the conditions
for admission and residence.

The programme received wide support across théqabdlarena and civil socie-
ty, but its implementation soon proved to be difficdue to the opposition of some
Member Staté3 In order to avoid intergovernmental stumblingdids, a twofold
strategy was agreed. First, the coordination oibnat integration policies would
have been ensured by a series of soft-law instrtsyarpervised by the Commis-
sion. In parallel, the Council was asked to adapdling rules concerning the legal
regime of regular migrants, taking the Tampere staees into due account.

3. — Integration of Regular Migrants and EU SoftALand Policy
Initiatives: Between Incentives and Conditionality

In 2002, the Justice and Home Affairs (“*JHA”) Coilnaged the national au-
thorities to improve the exchange of informatioml askentify best practices, there-
by allowing for future cross-fertilization of natial legal orders. That spur repre-
sented the first step of an EU framework on integna a comprehensive set of
policy initiatives and soft-law instrumefitscoordinated and monitored by the
Commissioff. The first output was the establishment of a neétvad national con-
tact points, tasked with the duties to promote rimi@tion exchange and dissemi-
nate best practicgs The discussion platform for EU integration p@gihas been

%2 Reservations on the outcomes of the Tampere Rrogeawere limited to the undemocratic nature
of the related decision-making processes, which weeelarge extent inspired by an intergovernmental
approach. See WBIYAN, “The Story of Tampere: an Undemocratic Procesdugieg Civil Society”,
available at: fttp://www.statewatch.org/news/2008/aug/tampere.pdf

33 Scholars have highlighted the innovative modefj@fernance the framework is based on. It has
been described as a quasi-Open Method of CoordmafleRRERA, “Integration of Immigrants in EU
Law and Policy: Challenges to Rule of Law, Exceptitménclusion”, in AzouLAl andDE VRIES (eds.),

EU Migration Law Legal Complexities and Political Rational@xford, 2014, p. 149 ff., p. 161.

34 PAPAGIANNI, Institutional and Policy Dynamics of EU Migration Laweiden-Boston, 2006, pp.
176-180.

% The meetings of the network are chaired by the Cission and national representatives are se-
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widely criticized, due to the lack of a true paél commitment on the part of the
Member Stateés Civil society organizations have representedsilent engine of
the network, so far. In particular, they have pthgekey role in the preparation and
drafting of the Handbook on integration for polizyakers and practitiongisThe
Handbook gathers studies, best practices and madtiegal solutions to the chal-
lenge of integrating third country nationals. Ie tsame vein, the Commission has
set up a European integration forum and a Europezbsite on integration, both
aimed at strengthening the network between th@waractors, such as civil society
organizations, national experts, ministries and N&O

The 2004 Hague Program, the second multiannuakanodpr the AFSJ, called
for a clearer definition of the principles guiditize European agenda on integra-
tion. In response to this request, the JHA Couotil9 November 2004 unani-
mously adopted the Common Basic Principles for Igramt Integration Polic;
non-binding guidelines intended to orient Membeat& policie¥. According to
the Basic Principles, integration is a two-way @sx of accommodation, which
requires the engagement of both the host sociedytlae migrant. Education and
employment are among the key aspects of the integrarocess, as they make the
migrants contribution to the host society visible and féaie access to public in-
stitutions and interaction with EU citizens. ThesBaPrinciples also pay close at-
tention to conditionality of integration, as a meaf facilitating social inclusion.

lected by each Member State, including UK, Denmarklegland. Norway participates in the capacity of
observer.

3% BLock andBoNJOUR “Fortress Europe or Europe of rights? The Eurosadion of family inte-
gration policies in France, Germany and the NethddgnEuropean Journal of Migration and Law,
2013, p. 203 ff.

7 European Commission, Directorate General Justiesdém and Security, Handbook on Integra-
tion for Policy-Makers and Practitioners, availabk: <http://ec.europa.eu/dgs/home-affairs/e-
library/docs/handbook integration/docl 12892 168®17 en.pdf.

% The website on integration ish#ps://ec.europa.eu/migrant-integration

% The text of the Principles is available atttp://www.eesc.europa.eu/resources/docs/common-
basic-principles_en.pdf

401t is important to remark that the EU has also péhspecific financial support in favour of na-
tional integration policies. See, for instance, G@uDecision 2007/435/EC of 25 June 2007, estainlgsh
the European Fund for the Integration of third-doyinationals for the period 2007 to 2013 as pathe
general programme “Solidarity and management ofaiign flows”, OJ L 168 of 28 June 2007, p. 18.
See also the CommissiemCommunication on the results achieved and onitgtieé and quantitative
aspects of implementation of the European Fundhi@integration of third-country nationals for the-
riod 2007-2009 [COM(2011) 847 final], 5 December 2011
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In fact, Principle 2 points out that integrationpimes respecting the EU’s basic
valueg.. Moreover, Principle 4 clarifies that “basic knede of the host sociésy
language, history, and institutions is indispensabl integration” and that “ena-
bling immigrants to acquire this basic knowledgessential to successful integra-
tion”#2. In particular, according to Principle 9, this isaknowledge allows mi-
grants to take an active part in the democraticdeaision-making processes at lo-
cal level, thereby influencing the direction ofagtation policies.

Conditionality of integration is, therefore, a magmncern in the process of mu-
tual accommodation, as it is intended to providgramts with the necessary tools
for easier interaction in the host society. Its ariance was confirmed by the first
integration agenda of 2085where the Commission acknowledged that integrnatio
conditionality takes various shapes at nationaéllend is often represented by
language and civic education exams. From this pafiniew, the agenda empha-
sized two innovative aspects. First, the Commissiaterlined the essential role of
the host country, required to make every necessffoyt to encourage and support
the third-country nationals’ integration. In padiar, national authorities were
urged to arrange and disseminate training mateaiadisorganize language and civ-
ic education courses, even in the migramsuntries of origin, so as to fill the
“knowledge divide” that migrants often suffer frol@econdly, and interestingly,
the Commission highlighted that civic integratiotams should also include ques-
tions on the foundations of the European Uniontaedntegration process.

The 2009-2014 Stockholm Program once again listéelgration among the
priorities of EU migration policy, with a view tdrengthening the chances of so-

41 This is particularly interesting, since Art. 2 TElarifies the main values the EU is founded on:
the process of integration must take into due aacthe values shared by the Member States at Eanope
level.

42 The Basic Principles also build on the Preside@oyclusions of the Thessaloniki European
Council of 19 and 20 June 2003. See, in particpara. 28: “The European Council deems it necessary
to elaborate a comprehensive and multidimensionfty on the integration of legally residing third
country nationals who, according to and in ordeimiplement the conclusions of the European Council
of Tampere, should be granted rights and obligatmomparable to those of EU citizens”.

43 BoNJourRandVINK, “When Europeanisation backfires: the normalisatié European migration
policies”, Acta Politica, 2013, p. 389 ff.

44 Communication from the Commission — “A common atgefor integration. Framework for the
integration of third-country nationals in the Eueam Union”, [COM(2005) 389 final], 1 September
2005.
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cial inclusion of regular migrants and enhance joud#curity®. In this context, the
Commission proposed the preparation of Europeanutesdor migrant integra-
tion, a set of “building blocks” which Member Statmay draw upon when plan-
ning their own integration polici#sIn fact, the modules collect experiences at na-
tional level and identify joint practices on theimaspects of the integration pro-
cess. They provide national authorities with gyatitandards and negotiated rec-
ommendations based on existing evidence of thedpm®sbaches. From this point
of view, specific attention is paid to the indiaatotargets and best practices con-
cerning language or civic education courses anthex#n fact, Module 1 stresses
that basic knowledge of the receiving society’glaage, history and institutions is
indispensable to integratitin

Lastly, following the current massive inflows of grants and the challenges
brought by resettlement of refugee programmesCtmmission has recently issued a
new action plan concerning the integration of tisodintry nationaf& Since providing
support to migrants at the earliest stage pospinles the way for successful integra-
tion, the Commission calls for increased attenfranpre-departure and pre-arrival
measures, involving both migrants and receivingesies. In this vein, language and
job-related training are deemed a priority, as tlagilitate access to better job oppor-
tunities. Moreover, the action plan underlinesltmg-term benefits for both migrants
and receiving societies of the acquisition of laaggiskills, which enhances migrdnts
autonomy in contemporary complex sociétieln the Commission’s view, invest-
ments on early integration measures are a powexfet with a positive impact in the
long run, in terms of increased social cohesionemathomic development.

45 Council of the European Union, Stockholm Progranwih@ March 2010, an open and secure Eu-
rope serving and protecting citizens.

46 The final report was published in April 2014 andaigilable at: fttps://ec.europa.eu/migrant-
integration/index.cfm?action=media.download&uuid=IFG3DC-E798-1B57-7A5A978B8370D5AF

47 The final report on the modules was adopted on 3l 2044 and can be downloaded via the EU
website on integration at: hitps://ec.europa.eu/migrant-integration/library@éocopean-modules-on-
migrant-integration---final-repost

48 Communication [COM(2016) 377 finaljjt. supranote 10.

4 This reflects the sociological theories on thelydahallenges that the members of modern and
complex societies are confronted with, in terms exhdcratic participation, awareness of rights and du-
ties, knowledge of the functioning of a social syst&he migrants themselves contribute to increlase t
complexity of host societies.9&, “Social Interactions between Immigrants and Hostiry Popula-
tions: a Country of Origin Perspective”, INTERACT Rasch Report 2014/2, available at:
<http://cadmus.eui.eu/bitstream/handle/1814/3124BARACT RR 2014 02.pdf?sequence=1
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4. — Integration Conditionality in EU Secondary Lavostering Social
Cohesion or Immigration Control?

4.1. The Objectives of EU Secondary Law on RegMaration and the
Clauses on Integration Conditionality

The second aspect of the strategy designed byah®ére Programme was fo-
cused on the adoption of common rules regardindethal regime of regular mi-
grants. The implementation of the Tampere politita@ndate encountered many
obstacles, as the lack of political will was coubley the need to reach unanimity
within the Council. In particular, due to the oppios of some Member States, the
Commission was forced to withdraw its 2001 propdsah Directive on the condi-
tions of entry and residence for paid and self-eygd migrant workefs Other
proposed Directives also underwent exhausting megwis®. The efforts made led
to the adoption of a set of important secondarg antvarious categories of regular
migrants, such as Directive 2003/109/EC on longiteresidents, Directive
2003/86/EC on family reunification, Directive 20044/EC on the conditions of
admission of third-country nationals for the puge®f studies, pupil exchange,
unremunerated training or voluntary service ance@ive 2009/50/EC on highly-
qualified employment.

As a whole, these acts acknowledge the strategioritance of regular migra-
tion for the social and economic development ofEkkand share the objective of
helping them settle in the EU. Directive 2003/1@0/&so provides that long-term
residents should enjoy equality of treatment witenber State citizens in a wide
range of economic and social matters, as “a genasteument for integratio®?.
Accordingly, Directive 2003/86/EC states that fagmigunification “helps to create
sociocultural stability”, facilitating the integrah of third country nationals and
thereby promoting economic and social cohegion

%0 Communication from the Commission concerning apsal for a Council Directive on the condi-
tions of entry and residence of third-country nadils for the purpose of paid employment and self-
employed economic activities, [COM(2001)386 final], July 2001.

51 For instance, Directive 2003/109/EC on long-tersidents and Directive 2003/86/EC on family
reunification were eventually adopted after respetyifive and four years of harsh and non-transmptare
debates within the Council.

52 Directive 2003/109/ECgit. supra note 12, recital 12. See also Case C-571KHbnberaj ECR,
2012, 1-233.

53 See in particular recital 4.
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The wording of these Directives, however, reflabess Member States’ primary
role in integration policies. In fact, besides gahelauses on their objectives, they
address integration of regular migrants from thespective of conditionality. Fol-
lowing a joint proposal put forward by Germany, &isand the Netherlands, they
include provisions allowing Member States to impas#uty of integration on mi-
grants. In light of Article 5(2) of the long-termgidents Directive, Member States
may require third-country nationals to comply withitegration conditions”, in ac-
cordance with national law. Likewise, Article 1®ncerning the conditions for res-
idence in another Member State, allows nationahaities to require them to
comply with integration measures. These furtheuiregnents are not necessary if
the migrants have already complied with integratonditions under Article 5(2)
in another Member State. In the same vein, Arti&2) of the 2003/86/EC Di-
rective stipulates that Member States may requirel-country nationals wanting
to exercise their right to family reunification ¢omply with integration measures,
in accordance with national l&wA specific regime is awarded to refugees, benefi-
ciaries of subsidiary protectisrand their family members, to whom integration
measures may only be applied once the person cmwdras been granted family
reunificatiort®. The same favourable condition for family reurafion applies to
family members of highly qualified migrants and naigts residing in the EU in the
framework of intra-corporate transférs

54 Another provision has to mentioned, for the sakecarhpleteness: Art. 4, in fact, states that
“where a child is aged over 12 years and arrivespeddently from the rest of his/her family, the Mem
ber State may, before authorizing entry and resielamder this Directive, verify whether he or she
meets a condition for integration provided for tyyéxisting legislation at the date of the impletaéon
of this Directive®. This provision has lost its imp@nce, since it merely allowed Member States tmint
duce this exception until the expiration of thedlgee for the implementation of the Directive. Nosia-
gle Member State implemented this provision, whiels then to be consider@dcontrario an express
prohibition to impose integration conditions to i,

%5 In light of Art. 33 of Directive 2011/95, beneficies of subsidiary protection should in principle
benefit from the same regime as refugees.

% See Art. 7(2), last sentence, of Directive 2003/86/E

57 See respectively Art. 15(3) of the Council Direct2@)9/50/EC of 25 May 2009 on the conditions
of entry and residence of third-country nationalsthe purposes of highly qualified employmentQOa
L 155 of 18 June 2009, p. 17, and Art. 19(3) of Brective 2014/66/EU of the European Parliament and
of the Council of 15 May 2014 on the conditionseatry and residence of third-country nationalshia t
framework of an intra-corporate transfer, in OJ L 8527 May 2014, p. 1.
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4.2. — Integration Conditions and Measures: thekRi$ Deviating from the
Objective of Facilitating Integration

The Directives introduce summa divisidetween conditions and measures of
integration. At first sight, such conditions andaseres seem to be intended to as-
sess migrantscapability or willingness to comply with pre-detened integration
standards. However, a deeper analysis of the legaications of a failure to fulfill
the requirements is needed. In particular, it lodset clarified whether such failure
could restrict the rights conferred by EU law, pueag family reunification or the
acquisition of the status of long-term residentsctSconsequences would be re-
grettable, because one of the main purposes diteetives under consideration is
to reinforce regular migrants’ chances of social @asonomic integration. Since
these forms of conditionality can result in a stlimg block to integration, they
can deprive the Directives of their effectivenesisthe same time, this is a domain
of exclusive national competence. Even though Menfitates are required to re-
spect the general principles of the EU legal ortteey are also entitled to follow
their own objectives and political priorities.

Scholars have warned of the risks of unilateraiatens of integration policies
that are of exclusive benefit to the Member Statesfact, according to part of le-
gal literature, this normative approach highligats evident shift in the notion of
integratior. In the 1970s, the promotion of social and ecolomeclusion was
conceived as a means to enhance mobility througivigmber States. The guaran-
tee of equal treatment in the host State, the cesgethe right to family life and
stringent limits to repatriation were intended wobt social inclusion. Integration
in turn ensured the effectiveness of the free ma&rdrf persons, which is an es-
sential component of the internal market and onéhefTreaties’ primary objec-
tives. It was therefore conceived in a positivend aot “impositive” — perspective,
since it represented the natural complement tdebal regime provided for EU
workers, later on extended to all EU citizens.

Integration clauses provided by EU secondary lawegnlar migration serve the

%8 CAGGIANO, “L’integrazione dei migranti fraoft-law e atti legislativi: competenze délinione
europea e politiche nazionali”, im.l(ed.),| percorsi giuridici per lintegrazione. Migranti e titolari di
protezione internazionale tra diritto délnione e ordinamento italiandorino, 2015, p. 27 ff., p. 38.

% CARRERA, In Search of the Perfect Citizen? The Intersecbetween Immigration, Integration
and Citizenship in the ElWLeiden/Boston, 2009, pp. 166-195.
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opposite purpose, which is to allow Member Stabesaintain a certain margin of
control over migration flow& From this point of view, one of their main objees
is to enable forms of selection of third-countryiorals, based on the assessment of
their chances of integration in the host soéieffhe Member Statésinconcealed
ambitions of control and security show the identira side of integration measures
and condition® and the risk of “managerial effectsdn incoming regular migrants.
These concerns are further fuelled by the fact tiwate of the Directives in
question provides a clear definition of the consegpft integration conditions and
measures. Wide and fuzzy notions amplify the nali@uthorities discretionary
powers and the heterogeneity of internal implentemtdaws, to the detriment of a
coherent approach to integration poliéie$his is why the Commission, through
the afore-mentioned soft-law instruments, has treedrient Member Statémitia-
tives on this subject.

4.3. Meaning and Implications of Integration Coratis and Measures

Scholars have proposed a wide range of interpoemif the integration claus-
es. According to a minority opinion, they merelynfitom the vertical distribution
of powers between the EU and Member States. Corsdyguthey are pleonastic
and devoid of effects However, this approach does not take into accthattEU
secondary law has to be read in accordance withftaeutiledoctrings. Moreover,
national laws implementing the clauses must befafyescrutinized in light of the
general principles of the EU legal oréieso as to avoid undue deviations from EU
law objectives.

80 CARRERA, cit. supranote 33, p. 154.

61 JESsSE “Integration Measures, Integration Exams and Igration ControlP and SandK and A,
CMLR, 2016, 1065.

62 JoppkE and MDRAWSKA (eds.),Toward Assimilation and Citizenship: Immigrants in esil Na-
tion-StatesBasingstoke, 2003; &)BOCK et al. (eds.)Acquisition and Loss of Nationality: Polices and
Trends in 15 European Countrigmsterdam, 2006.

863 KosTAkoPOULOY CARRERA and &ssg “Doing and Deserving: Competing Frames of Integrati
in the EU”, in QuILD, GROENENDIJK and Q\RRERA (eds.),llliberal Liberal States:immigration, Citizen-
ship and Integration in the EWBurlington, 2009, p. 167.

64 See in general KAL, “On the Choice of Method of Transposition of EU Birees”, ELR, 2016,
p. 220.

8 CAGGIANO, cit. supra note 58, p. 54.

% See for instance case C-329/AthughbabianECR, 2011, ECLI:EU:C:2011:807, para. 33.

67 Case C-438/0Finnish Seames Union v. VikingECR, 2007, ECLI:EU:C:2007:772.
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A second view builds on the dividing line betwe@mditions and measurés
Only conditions are deemed to introduce compulsoitgria, so a failure to com-
ply with them can preclude enjoying the rights @wréd by the Directives. It also
entitles national authorities to exercise theircs@nming powers, for instance by
imposing a pecuniary sanction on the migrant carexrintegration measures, on
the other hand, would represent an incentive ferniigrants direct and active in-
volvement in their social integration process. Asts neither binding obligations
stem from them, nor the Member States could samthieir violation.

The meaning of integration conditions and measheesime a matter of analy-
sis for Advocates General and the Court of Justice series of cases concerning
the compatibility of certain national integratioxaens with EU law. According to
Advocate General Szpunar P and $ integration measures are not additional
mandatory criteria imposed on third-country natlepaut tools to enhance their
chances of integratiéh Nevertheless, this does not exclude the podsilafi im-
posing a penalty in the form of a fine on a peratio “persistently refuses to ful-
fill the obligations imposed ... as part of integoatimeasure&’. In his opinion in
Dogan?, Advocate General Mengozzi upheld this approakthpagh reaching dif-
ferent conclusions. Theumma divisidetween conditions and measures is formal-
ly correct, but has no practical effects, sincel#tier notion is broad enough to en-
compass “obligations to reach a resultLastly, inK and A3 Advocate General
Kokott expressed the view that the words “conditionder Article 5 of Directive
2003/109/EC and “measure” provided in Article Mofective 2003/86/EC actual-

8 GROENENDIJK, “Legal Concepts of Integration in EU Migration LaviEuropean Journal of Migra-
tion and Law, 2004, p. 111. The author underlines donditionality has turned the rationale of imgeg
tion upside down. Rights are not tools for integnatirather rewards for the fulfillment of integratio
conditions and measures.

8 Opinion of Advocate General Szpunar delivered ona2@idry 2015, Case C-579/Band S

0 bid., para. 104. In any case, these sanctions mustdpenional to the offence and also take ac-
count of the reasons why such action is considenel@sirable.

1 Opinion of Advocate General Mengozzi delivered orAB@il 2014.

2 |bid., para. 56. The Advocate General refers to Art. 7{2he Directive 2003/86/EC, but his rea-
soning appears to apply to the notion of integratiteasurger se The Court found that there was no
need to answer to the preliminary questions direefyarding the compatibility with this Directive of
integration tests imposed in Germany (Case C-13&a8an 10 July 2014). For a note on the judgment
see BRIBOsIA and GNTY, “Arrét Dogan quelle 1égalité pour les testdmtégration civique?”, Journal de
droit européen, 2014, p. 378.

3 Opinion of Advocate General Kokott delivered on 19¢ha2015, Case C-153/14,and A
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ly share the same meaning. In fact, the distindbetween the two concepts in Di-
rective 2003/109/EC is due to the fact that theramts involved can move freely
within the EU. Then, it only aims at ensuring thatg-term residents, who have
already satisfied an integration condition in onenMber State, are not required to
take furtherintegration tests in another Member State. Thelfaraunification Di-
rective concerns first entry of family members ithe EU and the measures are
listed among the requirements for family reunificat The Member States are en-
titled to verify whether these criteria for the mise of the right to family reunifi-
cation have been satisfactorily complied with. Acliog to Advocate General Ko-
kott, this means that the notion of measure, fergarposes of the 2003/86/EC Di-
rective, has to be interpreted autonomously amtbise to the concept of condition
provided by Article 5 of Directive 2003/109/EC. Gamuently, it allows national
authorities to impose compulsory integration regmients as a pre-condition for
family reunification. It follows, as a rule, thdtet migrant can be required to fulfill
an integration measure in advance, before entoythe territory of the host Mem-
ber State. This is confirmed by read@mgontrario Article 7(2), which rules out in-
tegration prior to family reunification only forfteggees. In practice, the destination
Member State can make family reunification depetdeon the fulfillment of cer-
tain requirements, such as the successful complefidanguage and civic educa-
tion exams, which the migrant can be requiredke ta the country of origiti

4.4. — The Court of Justice and the Criteria fog thompatibility of Integration
Conditions and Measures with EU Law

Placed between autonomous interpretation and thecties objective of fos-
tering inclusion, the notions of condition and measof integration can have a
significantly adverse impact on the individuals cemed. Therefore, the Court of
Justice has been asked to strike a balance betiweeastrictions to the rights con-
ferred by the Directives and the need to supppxsative attitude towards integra-
tion policies.

In its recent case law, the Court has endorsedidve expressed by Advocate

4 According to some authors, this is not only duéhtawording of Art. 79(4) TFEU. National civic
integration exams could be considered a speciffgigation of the protection of national identities-
shrined in Art. 4(2) TEU. GAD, The Cultural Defence of Nations. A Liberal Theoryaority Rights
Oxford, 2015, p. 3.
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General Kokott: the conditions under Article 5 @03/109/EC Directive and the
measures mentioned in Article 7 of the family régation Directive have similar
meanings and effects. Both clauses actually pettmeitMember States to require
third-country nationals to comply with integratianiteria imposed by national
laws®. This applies in particular to integration tegscording to the Court, acquir-
ing basic knowledge of the language and socialrozgéion is “undeniably useful
for establishing connections with the host MembteZe. It facilitates relations
with the host Member State’s nationals and encagdlge development of social
networks, whereby favouring access to vocatiorshiing opportunities and the la-
bour market. Therefore, the Directives allow national authestto make the issue
of a long-term residence or entry permit for famméunification contingent upon
the fulfillment of predetermined integration criter

However, the discretionary powers reserved to natiauthorities is not unlim-
ited. The Court has underlined elsewhere that, genaral rule, the exercise of na-
tional competences cannot obstruct the effectivenétshe EU regime on regular
migratiorie. Therefore, the conditions and measures of integrare compatible
with EU law only if they contribute to enhancingetichances of integration of
third-country nationals permanently settled in Ep@oTheir content, nature and
practical implementation have to be oriented te thndamental concern.

It follows that national laws implementing the [Ritiges must primarily tend to the
issue of the long-term resident permit and the aaightion of family reunification.
Any deviations from this major objective, includitigpse deriving from a failure to
fulfill integration conditions or measures, musitierpreted narrowly and strictly.

S This statement draws a dividing line between the Hiens’ regime for the issue of a permanent
residence permit and the rules on the long-teridease permit. According to the case law of the Gourt
the former cannot be subject to integration reeuinets, while the latter can be conditioned. Fror thi
point of view, therefore, long-term residents ar¢ granted the same treatment as EU citizens. Joined
Cases C-424/10 and C-425/Flkowski and Szej&CR, 2011, I1-14035.

8 Case C-153/14 and A 9 July 2015, para. 54.

" The Court of Justice uses the concept of intemnatf a person in a host Member States in various
subjects, trying to follow a coherent approach. f8eénstance the case law concerning the execution o
a European arrest warrant, namely case Case C;42/fés da Silvab September 2012, para. 58, where
the Court lists family, economic and social coniwett among the criteria for assessing the degrée of
tegration of an individual.

8 Case C-578/08;hakroun ECR, 2010, 1-1839, para. 43. The judgment refietbe family reunifi-
cation Directive, but the reasoning of the Court barextended to the whole domain of regular migra-
tion.
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Second, integration requirements must comply withgrinciple of proportion-
ality. It means that they must be limited to wheasirictly necessary and adequate
in light of the objective of facilitating the stast a long integration process. As far
as integration exams are concerned, the tests thenoo selective, as they must
only verify the basics of the language and civiaeadion of the host country. This
is particularly important in the event of pre-ddpeg exams, which the Court con-
sidersper secompatible with EU law. In such cases, which pnigaaffect mi-
grants seeking family reunification, the proporabty test on exam contents and
the methods used to evaluate the third-countrynats knowledge should be par-
ticularly stringent. It is in fact almost contratticy to require migrants to fulfill an
integration requirement before they arrive in tsthsociet{. A contradiction that
the UN Committee on the Elimination of Racial Disgnation has recently criti-
cised, in a report focused on the Dutch integragiolicy®. A similar concern was
expressed by the European Committee of Social Rigitcording to which the
German legal order unduly obstructs family reuiticn — and therefore breaches
Article 19(6) of the European Social Charter — bgking reunification conditional
upon documented evidence of sufficient German Istguskills®.

Third, integration requirements cannot be absolstilure to pass a test cannot
automatically prevent the enjoyment of the riglusferred by the EU legal order, es-
pecially where the migrants have made every eftodchieve this objective. By the
same token, the fulfillment of integration critenaust be assessed on a case-by-case
basis, taking into due account the case’s circumostaand each migrant’'s personal
situatior?. Consequently, national legislations must inclagemptions from the duty
of integration — the so-called hardship clauseshera/the migrans situation makes
complying with these requirements either impossirlexcessively difficutt. From

 The need for a stricter proportionality test adesives from the fact that at the time the Directive
2003/86/EC was adopted and implemented at natiemal the Charter of Fundamental Rights of the EU
had no binding value, while nowadays its provisioraé in particular Art. 7 on the right to familydi—
are to be considered EU primary law.

8 Report of the UN Committee on the Elimination of RaBDiscrimination, Sixty-Fifth Session, 31
October 2013, Supplement No. 18 (A/65/18).

81 European Social Charter Committee Report, 13 Reipra013, Concerning Conclusions XIX-4
(2011) of the 1961 European Social Charter, p. 80.

82 The individual approach is also urged, for instngy Art. 17 of the family reunification Di-
rective.

83 Case C-155/11 PPUmran, ECR, 2011, 1-5095.
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this point of view, Member States have to take aunsideration factors such as men-
tal or physical disabilities, severe diseases, &tucand training levels, illiteracy, dif-
ferent cultural background of the third countryoafjin, age.

Conversely, the Member States must make any negesfart to guide mi-
grants towards successful completion of their irdegn process. Therefore, the
case law of the Court confirms that national autles have to arrange preparatory
courses and materials, including in the migimmother tongue. These training op-
portunities and the examinations themselves mastla easily accessible, in prac-
tical and financial terms. For instance, the Cdwa$ censored the courses and ex-
amination fees in the Netherlands as they wereiderexd to be an excessive ob-
stacle to the enjoyment of the rights provided hye€&iives 2003/109/EC and
2003/86/EC:.

5. — Integration Policies as an Overriding Reasorthe Public Interest
Justifying Derogations from EU Law

As seen in the previous paragraphs, integratiomlitonality measures includ-
ed in EU secondary acts are comparable to Trojasesdhrough which the Mem-
ber States have tried to preserve wide marginssofetion and control on regular
migration. However, they are not the unique sowfckmits to the rights granted
by EU law. In fact, since integration policy falisder the competence of Member
States, national authorities are entitled to inticedforms of integration condition-
ality additional to those referred to in EU secaydaw.

From a negative perspective, they can make themgjot of a certain right con-
ditional upon fulfilling a certain integration reéigement. In such cases, measures and
conditions facilitating integration are only medospursuing further goals, such as
an effective organization of the welfare systenmationalization of managing public

841t is worth underlining that in th® and Sjudgment also the financial sanction imposed to the
third-country nationals concerned was consideredfegtly disproportionate. Its amount was considered
an excessive burden placed on the migrants andstade to the successful completion of the tesimF
this point of view, the Court has built on its cd@e& on the costs for the issue of resident perfoits
third-country nationals. It had in fact already fiduexcessive amounts to be evidently disproportighe
compared to the burdens imposed to EU citizenshi@iigsue of similar documents. See Case C-508/10,
Commission v. The Netherland® April 2012. It has to be pointed out that, fire taftermath of the
judgment inK and A(cit. supranote 76), the Dutch Government has considerably laiveosvn the fees
for integration exams and reparation materials.
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finances. From a positive point of view, Membert&tacan also justify a derogation
from EU law with the need to enhance the chancestegration of regular migrants
residing there. Integration becomes the main obgdf national policy choices, on
the basis of which a Member State can even trydtify a deviation from the obliga-
tions imposed by the European legal order. Pracat@ational and local levels cov-
er a wide range of situations, including residetmaditions, a stay of a certain dura-
tion or demonstration of close personal ties. Wiaatéhe case, integration condi-
tionality once again exceeds the merely individilalension and can have a remark-
able systemic impact at social and legal levels.

In this respect, the Court of Justice has recesxtknowledged that the objec-
tive of ensuring successful integration of thirdtotry nationals in a Member State
may constitute an overriding reason in the publtenes®. This is a duty that the
Court has paid to the vertical division of competbetween the European Union
and Member States. In fact, it implies that nati@ahorities can expect to invoke
the achievement of such objective as a justificatar a failure to comply with EU
law. Of course, they have to respect the generatiptes of the EU legal order
and their conduct must be proportionate and s@tablthe objective pursu&d
However, this is further demonstration of the iefige of integration conditionality
on the effectiveness of migration policy as a whaiefact, the Court provides na-
tional authorities with incentives to resort to lsdfandamental aims not only as a
source of duties to migrants, but also and as a auayof obligations stemming
from the European legal order.

For this reason, the Court has once again triegtt@ut appropriate boundaries
to the Member States’ discretionary power.Alo and Oss®, for instance, the
Court was asked to establish whether a resideneditemn imposed by a German
law on beneficiaries of subsidiary protection reamps of social assistance is com-
patible with Directive 2011/95/E®) Theoretically, the imposition of a condition of
residence amounts to a violation of the freedonmovement. The freedom to

8 Case C-561/145eng 12 April 2016, paras. 55-56.

8 |n general, Case 120/7Bewe Zentra{Cassis de Dijoy) ECR, 1979, 649.

87 Joined Cases C-443/14 and C-444Al6,and Osspl March 2016.

8 Directive 2011/95/EU of the European Parliament tiiedCouncil of 13 December 2011 on stand-
ards for the qualification of third-country natidwar stateless persons as beneficiaries of intierral
protection, for a uniform status for refugees argersons eligible for subsidiary protection, andthe
content of the protection granted, OJ L 337 of 20eb&wer 2011, p. 9.
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choose ons place of residence is in fact a corollary of mad@amental pillar of the
EU legal orde¥, which is in turn an indispensable condition foe free develop-
ment of a perssh From this point of view, the Court stressed tm@artance of
the principle of equality. As a matter of fact, in light of Article 33 ofdlDirective,
beneficiaries of subsidiary protection cannot imgple be subject to more restric-
tive rules than those applicable to refugees ahdratategories of regular migrants.
If the situation of a beneficiary of subsidiary f@ction is objectively comparable
to that of other legally resident third-countryinagls, as the objective of a full in-
tegration is concerned, the Member State must ertbg same treatment. Other-
wise, a residence condition represgygs sea justified restriction to the freedom of
movement, as long as it is justified by the neethtilitate social inclusion in the
host Member State.

As for integration exams, national judicial autties are entrusted with a key
role. In fact, the Court of Justice calls for aehy-case assessment, in light of
each migrant’s individual situation. It is then foational courts to determine
whether a refugee or beneficiary of subsidiary gutivon faces greater difficulties
than other regular migrants concerning the sucakssfpletion of the integration
process. Bearing in mind the recent massive inflofvsnternational protection
seekers, the Court’s finding is even more importand contributes to making the
national authoritiestask more difficult.

However, the Court of Justice assesses the contipatib the residence condition
only on the basis of the principle of equality, faits to provide the referring court
with any guidance on the criteria for the (strp®portionality test. From this point of
view, the Court departs from its precedents orgnaten exams, where it has repeat-
edly underlined the close link between the respé&tie principle of proportionality

8 See, on the specific implications of the notiorfreedom of movement under Art. 33 of Directive
2011/95/EU, Opinion of Advocate General Cruz Villalggligered on 6 October 2015, Joined Cases C-
443/14 and C-444/14lo and Osspparas. 49-53. See also Art. 26 of the Conventitating to the Sta-
tus of Refugees (Geneva, 28 July 1951), enteredfamé@ on 22 April 1954, in light of which the free-
dom of movement includes the right to choose tlaeelof residence in the State that has granted that
protection.

% United Nations Human Rights Committee, General Com@émf 2 November 1999 on Freedom
of Movement, Article 12, CCPR/C/21/Rev.1/Add.9.

1 In fact, Directive 2011/95/EU has to a large extemhoved the differences between the rights
conferred to refugees and beneficiaries of subsidieotection. See the Opinion of Advocate General
Bot delivered on 4 September 2014, Case C-562{h8ida



70 Stefano Montaldo

and the achievement of the objectives pursued bgdfidndary law on regular migra-
tion. There, it provided something more than a ngnelance for national judges,
since it listed a set of strict and “tangible” eria that such integration conditions and
measures have to meet. A similar approach woulad rretional courts to better identi-
fy the limits of national integration policies, light of the full effectiveness of EU mi-
gration law. In fact, factors such as the social anonomic context of the area in-
volved or the duration and territorial scope of tegidence condition can have a sig-
nificant impact on migrants’ freedom of movementn€equently, they inevitably in-
fluence the balance between the objective of emguhe successful integration of
third-country nationals — along with the protectminthe rights conferred by the EU
legal order — and the exercise of national exclusmpetences.

6. — Concluding Remarks

The analysis highlights a certain degree of in@escy between visions of integra-
tion policies and reality. EU institution statengertheir programmes and action plans
uphold a positive approach to such long-term chgdls. EU soft-law instruments
overtly reflect such attitude and strive for the factoEuropeanization of the domain.
Common problems would need common — or at leastit@ted — solutions.

However, integration conditionality provisions imduced in EU secondary leg-
islation after fierce lobbying by the Member Stapestect national prerogatives
and expectations of control on regular migratimw8. In fact, they allow for re-
strictions of the rights conferred by the EU legeder, running counter to the ob-
jective of facilitating integration.

Article 79(4) TFEU also refers to promoting intetiwa of third-country na-
tionals in the host Member States as an actiorhéyMember States to be encour-
aged and supported. On one hand, this reflectEthe complementary role in this
domain. On the other, integration is a key faatopiomoting social and economic
cohesion, as well as being a fundamental Europeaonlbbjective set out in the
Treaties. Consequently, the objective of achiewdngcessful integration can con-
stitute an overriding reason in the public inter@sstifying derogations from EU
law at national level.

Such twofold divide between policy objectives apdadl realism can obstruct
the effectiveness of EU law, as integration is tie@pertwined with several as-
pects of European migration policy. The recent masmflows of international
protection seekers further amplify such concerreyTurge the EU and Member
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States to address the challenge of rapidly invghthrem in the education system
and/or labour market, as a powerful lever for thamg-term social inclusion.

In fact, the link between the successful completérihe integration process
and other EU objectives, in particular social cabresind economic development,
is close and clearly confirmed by EU soft and Haxg. Being conscious of such
challenges, the Court of Justice has tried to bback integration conditionality to
its foremost objective and align it with EU law geal principles and the Charter
of Fundamental Rights of the EU. Integration candg and measures are in fact
compatible with EU law only if they facilitate irgeatiort2 They also have to pass
a strict proportionality test and must not undemnthe effectiveness of relevant
EU Directives. In both cases, the assessment naughdividualized, taking into
due account the applicant’s situation and avoicagomatic restrictions to the
rights conferred by EU law.

Consequently, the Court has placed severe limitslember States concerning
abuse of integration conditionality. In principteey cannot resort to selective in-
tegration requirements as a means of migrationragbahymore. However, it re-
mains to see how national authorities will reaspeially in times of massive mi-
gration inflows and related widespread concernsraniflJ citizens. In such a con-
text, policy choices on immigration are an embleénmational sovereignty and the
Member States’ ambitions of security and contraveseignty however suffers
under the pressure of truly European challenges¢chwtequire limited national
discretionary power and increased coordinationcietrence.

92 See for instance caeand A cit. supranote 76, paras. 52 and 57.
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MIGRATION AND DEVELOPMENT

THE CASE OF PEOPLE DISPLACED BY
DEVELOPMENT AND STATES’ OBLIGATION
TO RESPECT THEIR HUMAN RIGHTS

Laura Messina

SUMMARY: 1. The Issue of Development-Induced Displacemegt. Specific International Pro-
visions and Guidelines on DID. — 3. The Protecfidforded by International Human Rights
Law. — 3.1. The Right to Property. — 3.2. The RighRespect for Private Life and Home. —
3.3. The Right to Adequate Housing. — 3.4. The RigtFreedom of Movement and Choice
of Residence. — 3.5. The Right Not to Be Arbitsablisplaced. — 4. Conclusions.

1. — The Issue of Development-Induced Displacement

An inconvenient kind of forced migration occurs whgeople are forcibly dis-
placed as a result of development.

Development-induced displacement (“DID”) referstie forced displacement
of persons and whole communities to make way faeldpment projects of all
kinds, including the construction of dams and otigdrological plants as well as
infrastructure, plans for urban renewal or “beacdtion” of cities or for agricul-

" The author wishes to thank the two anonymous refesééhis volume, for reading the manuscript and
providing useful comments. However, errors and omissin the article are the sole responsibilityraf t
author.

BRUNO, PALOMBINO, AMOROSO(eds.) Migration and Development: Some ReflectmmsCurrent Legal Questions,
Rome, CNR Edizioni, 2016, ISBN 978 88 8080 23@.37%96.
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tural expansion, the preparation of mega-events thle Olympic Games or large
international conferences, conservation projecth @8 reserve games or national
parks, and activities of exploration and explodatiof natural resources such as
mining and oil extraction

While development should be pursued with the viewmproving the socio-
economic conditions within a country and eradigatimequality and poverty for
the benefit of the society and all its members,rdadity is that it may harm some
people by displacing them.

Displacement is always a disruptive and painfulegigmce. It obliges affected
people to move to an unfamiliar environment andg&blish a new life there. Peo-
ple evicted from their lands and homes in the nah@supposedly greater economic
good, usually with no possibility of return, faaisus risks of impoverishment.

These risks have been identified in eight typicééilinked and recurrent pro-
cesses, according to which displacement leadsatatléssness, joblessness, home-
lessness, marginalization, increased morbiditydfotsecurity, loss of access to
common property, and social disarticulatidassentially, displaced people are de-
prived of their homes, their livelihoods, and theammunity ties, which all impact
on their life conditions and result in increasediaglband economic vulnerability
and disempowerment. If not properly dealt with sthn@rocesses converge into im-
poverishmerit Moreover, often it is already vulnerable commiasitsuch as indig-
enous peoples and minorities that are affectedvedisas, from a gender perspec-
tive, women who disproportionately see their candg worsening due to a lack of

1 See e.g. MREL, “Protection Against Development-Induced Displacenienhternational Law”, in
SATIROGLU, CHOI (eds.), Development-Induced Displacement and Resettlement, Nespdetives on
Persisting ProblemsNew York, 2015, p. 142 ff., p. 142;.] “Displaced in the Name of Sports: Human
Rights Law Comes to the Rescue”, Human Rights aratriational Legal Discourse, 2012, p. 229 ff., pp.
237-238;TERMINSKI, Development-Induced Displacement and Resettlemente§alensequences, and
Socio-Legal ContexStuttgart, 2015, pp. 83-178.

2 CERNEA, “Understanding and Preventing Impoverishment fridisplacement”, in MDOWELL
(ed.), Understanding Impoverishment, The Consequences of dpeneht-Induced Displacemertiew
York-Oxford, 1996, p. 13 ff., pp. 13-22.

3 Few examples of successful cases where resettlémanother area has led to the improvement of
life conditions of displaced people have been repbrThese cases have been characterized by compre-
hensive planning, a significant participation of iffected people, a commitment to job creatioa as-
hicle of income restoration, and a high degredeaxilbility. De WET, “Risk, Complexity and Local Initia-
tive in Forced Resettlement Outcomes”, iB\DET (ed.),Development-Induced Displacement, Problems,
Policies and PeopleNew York-Oxford, 2006, p. 180 ff., pp. 193-198.
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security of tenure, gender bias, violence, andrulisoatory inheritance laws. Re-
settlement plans, when foreseen, have frequendyepr insufficient in restoring
the livelihoods of displaced people, mainly duecémeless planning, poor imple-
mentation, lack of capacity and funding

The consequences suffered by people displacee inaime of development can
thus be as dire as those of people displaced bffiaten persecution and natural
disasters, and raise concerns about respect forhin@an rights. People displaced
by development projects generally remain in thein@ountry and are included in
the category of Internally Displaced Persons (“IDRs

Notwithstanding this categorization, those milligmesople who are victims of
DID appear to remain relatively unnoticed.

It is thought that at least 15 million people wavide are uprooted every year
by development projects, although it is difficdtéstimate the global number, and
due to under-reporting and hidden displacemenntimeber of 15 million people is
still considered to be a significant underestimate

Explanations for the reasons why DID generallyaatttess attention can be put
forward.

4 On impoverishment related to DID see e.gcD@WELL (ed.),Understanding Impoverishment, The
Consequences of Development-Induced Displacerient York-Oxford, 1996; B WET (ed.), Devel-
opment-Induced Displacement, Problems, Policies anglBeNew York-Oxford, 2006; BNNETT and
McDoWELL, Displaced: The Human Cost of Development and Resettieidew York, 2012; MHTA
(ed.), Displaced by Development, Confronting Marginalisatéoxd Gender InjusticeNew Delhi, 2009;
KOTHARI, Report of the Special Rapporteur on Adequate Hgussna Component of the Right to an Ad-
equate Standard of Living, UN Doc. E/CN.4/2004/48 (90pdras. 39-65.

5 See Principle 6 of th&uiding Principles on Internal Displacement spedifjceeferring to dis-
placement by development projectseNd, Guiding Principles on Internal Displacement, UN Doc.
E/CN.4/1998/53/Add.2 (1998), pp. 6-7. See also ArR) Iff the London Declaration of International
Law Principles on IDPs adopted in 2000 by the Intéonal Law Association. Development-induced
displaced people distinguish from refugees, as ian internal displacement but they are also distin
guished from economic migrants or migrant workersp wiigrate because of extreme poverty or other
economic problems and where the element of coeisitass direct and clear. &WNEey, “The Concept of
Internal Displacement and the Case for Internallyp@ised Persons as a Category of Concerns”, Refu-
gee Survey Quarterly, 2005, p. 9 ff., pp. 12-13LK, Guiding Principles on Internal Displacement:
Annotations 2nd ed., Washington DC, 2008, p. 44RBTCISKI, “International Law and Development-
induced Displacement and Resettlemeimt”’De WET (ed.), Development-Induced Displacement, Prob-
lems, Policies and Peoplew York-Oxford, 2006, p. 71 ff., pp. 72-74.

6 McDoweELL, “Development Created Population Displacement”, ilDAN -QASMIYEH et al.(eds.),
The Oxford Handbook of Refugee and Forced Migratiomdi8s Oxford, 2014, p. 331 ff.p. 334;
TERMINSKI, Cit. supranote 1p. 32.
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The annual number of 15 million is considered tteptally eclipse the number
of refugees and IDPs in conflict situations ancedivesources from those situations,
with the humanitarian world already facing challesgn financing its operations in
disaster and conflict induced displacement. Intamdio resources constraints, there
is the concern that including people displaced eyetbpment among the globally
displaced in need of humanitarian protection watddfuse public understanding
and reduce public sympathy for those fleeing fromeal conflict.

Finally, the lack of interest in DID can be expkdhby the fact that develop-
ment can be considered “a good cause” for justfgisplacement, which is never
the case for persecution, conflicts and naturalsiess

In fact, development pursued in the general pubtierest, that is for the well-
being of the country, can well be a legitimateificgttion for restricting the human
rights of affected people. The human rights thatrapst directly involved will be
examined below in turn, along with the conditionsbe satisfied for their lawful
restriction under international human rights lawHRL”). The purpose of the pre-
sent article is indeed to analyse the topic thrathghlens of IHRL and identify the
constraints it poses on States’ possibilities toycaut lawfully the displacement of
part of their population.

Before this is done, the following section willdirgive a brief account of the
international provisions and guidelines that hagerbadopted and that specifically
deal with DID.

2. — Specific International Provisions and Guidebron DID

Normative instruments containing standards on ptate against DID and its
negative effects have been elaborated at the atienal and regional levels. These
are mostly non binding, soft law instruments.

At the United Nations level studies considering tluenan rights implications
of DID have been conducted and comprehensive goaehave been prepared on
the basis of IHRL since the late 1990s.

According to these documents, States must purslyetio@ public interest in
development plans, that is the general welfare witfiew to facilitating the en-

" McDOWELL, cit. supranote 6, p. 341.
8 MoREL, “Protection Against Development-Induced Displacemarihternational Law”cit. supra
note 1, p. 143.
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joyment of human rights, without discrimination arfiy sort, particularly without
development being used as a pretext to disguisgimigation or other human
rights violations. Only those measures that arabfished by law, and which are
necessary and proportional to the public interegidopursued, can be undertaken.
All possible alternatives need to be considereth e meaningful, fully informed
participation of the people affected, includingstame extent the consent of these
people. Displacement is considered to be permesshly when compelling and
overriding public interests justify and requireand in the absence of alternative
viable options to avoid it. Importantly, the rigiat an effective remedy and to ac-
cess to justice have to be guaranteed in ordeaffected people to have the neces-
sity and proportionality of a measure reviewed lyompetent, independent tribu-
nal. The right to full and fair compensation like&ineeds to be ensured, along
with safe and suitable resettlement in comparatdasaand rehabilitation measures
to enable displaced people to improve, or at lezstore their living conditions at
levels comparable to those before the displacenB8pwcial consideration is to be
given to women and the most vulnerable, includingamties and indigenous peo-
ple with particular attachment to their lahds

Similar are the obligations prescribed by the oelgally binding provisions
specific to the matter adopted in the African regiocontext. They are included in
the 2009 African Union Convention for the Protect@nd Assistance of IDPs in
Africa® and the 2006 Protocol on the Protection and Asmsigt to IDPs, adopted
by the Member States of the International Confezemt the Great Lakes together

® See A-KHASAWNEH, Human Rights and Population Transfer, UN Doc. E/CNid/51997/23
(1997), paras. 11, 51, 68; The Practice of Forocadtians: Comprehensive Human Rights Guidelines on
Development-Based Displacement, Expert Seminar oceHoEviction, UN Doc. E/CN.4/Sub.2/1997/7
(1997); DENG, cit. supranote 5, Principles 6-9; AN, cit. supranote 5, pp. 32-33; &THARI, Basic
Principles and Guidelines on Development-Based Evistiand Displacement, UN Doc. A/HRC/4/18
(2007); D= SCHUTTER, Large-Scale Land Acquisitions and Leases: A SaWioimum Principles and
Measures to Address the Human Rights Challenge, UNA®RC/13/33/Add.2 (2009), Principles 1-2.
The practice of forced evictions and their impactaffected vulnerable population, including angbar-
ticular forced evictions undertaken for developnmmposes have been object of a number of UN publi-
cations, with the Special Rapporteur on the righadequate housing notably at the forefront of askire
ing this issue. See e.forced Evictions, Human Rights Fact Sheet No. 25, Re2014 and recent cases
reported to the Special Rapporteur, Communicati®eport of Special Procedures, UN Doc.
A/HRC/30/27 (2015), pp. 18, and 41; Communicationgpd®e of Special Procedures, UN Doc.
A/HRC/28/85 (2015), pp. 65, 67, and 75.

10 Kampala Convention.



78 Laura Messina

with the Pact on Security, Stability and Developtriarihe Great Lakes Regibn
Again, displacement caused by development projéetisis not strictly neces-
sary and proportionate to the public interest dngs tnot justified by compelling
and overriding public interests is considered ahimited kind of arbitrary dis-
placement. States must ensure that all feasiblelogment alternatives are ex-
plored, with full information and consultation oégple likely to be displaced, in
order to avoid DID altogether whenever possibleorPio undertaking any devel-
opment projects, socio-economic and environmemtglact assessments must be
carried out. Where displacement cannot be avoifiaies must take all necessary
measures to minimize it and mitigate its adversectd, including through the pro-
vision of adequate and habitable sites of relopatuith effective participation of
displaced people and proper accommodation to teatest practicable extent.
States must ensure that the displacement takes plasatisfactory conditions of
safety, nutrition, health, and hygiene. Adequatapensation must be guaranteed
and legal remedies made available. States also daeagticular obligation to pro-
tect against displacement those who have a spatihment to or are particularly
dependent on their lands, such as indigenous peopterities and peasatffts
Turning to lending agencies, in 1980 the World Baulopted its first Opera-
tional Policy on Involuntary Resettlement, whichsHaeen an influential bench-

11 1DPs Protocol to the Great Lakes Pact.

12 See Art. 10 of the Kampala Convention and Art. EhefIDPs Protocol to the Great Lakes. See al-
so Arts. 4(5), 11(5), 12(1) and (2) of the Kampatmm@ntion and Art. 4(1)(c) and (d) of the IDPs Proto-
col to the Great Lakes and the Protocol on the Prpfights of Returning Persons to the Great Lakes
Pact, also applying to people displaced by devetypmrojects. Interestingly, the IDPs Protocol te th
Great Lakes Pact, under Art. 1(5), includes a sediihition expressly specifying that IDPs are also
persons displaced by development projects. Moredrer5 of the IDPs Protocol to the Great Lakes is a
more detailed and more strongly formulated provistompared to Art. 10 of the Kampala Convention.
Under the first, States are also obliged to obt&ins,far as possible”, the free and informed consént
those to be displaced prior to undertaking thespldicement. For a comparison and also previousg mor
detailed draft of the Kampala Convention see elgcHATELLIER andPHUONG, “The African Contribu-
tion to the Protection of Internally Displaced P&isoA Commentary on the 2009 Kampala Conven-
tion”, in CHETAIL andBAULOZ (eds.),Research Handbook on International Law and MigratiGhelten-
ham and Northampton, 2014, p. 650 ff., pp. 655-@&%RzI GIUSTINIANI, “New Hopes and Challenges
for the Protection of IDPs in Africa: The Kampala @ention for the Protection and Assistance of Inter-
nally Displaced Persons in Africa”, Denver Journalrgérnational Law and Policy, 2011, p. 347 ff., p.
356; MARU, The Kampala Convention and Its Contributions to imé¢ional Law: Legal Analyses and
Interpretations of the African Union Convention fike Protection and Assistance of Internally Dis-
placed PersonsThe Hague, 2014, pp. 148-156 and 177-182.
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mark for other regional development banks and matiéonal financial institutions
that later adopted similar policiesThe World Bank has been prompted to adopt
safeguards policies by the criticism related topghgects it was financing and the
serious impact these projects were having on timeahurights of affected popula-
tions and the environment. These are self-imposedations with which the
World Bank’s conduct has to be in accordance.

Operational Policy 4.12 on Involuntary Resettlem@diP 4.12") has a specific
focus on the restoration and rehabilitation of ¢bods of people in order to face
the impoverishment risks and thus minimize adverf$ects of displacement and
resettlement when the latter cannot be avotd€P 4.12 is also based on the as-
sumption that all viable alternative project desigreed to be explored in order to
avoid displacement and resettlement, if possilblaot, resettlement activities are
to be conceived and implemented as sustainabldapewent programs, with suffi-
cient investment resources to enable displacedper® share in project benefits,
including their meaningful consultation and pagation in the planning and im-
plementation of the programs. Displaced people nedx assisted in their efforts
to improve their livelihoods and standards of lyyiar at least to restore thém
Prompt and effective compensation at full replac@neests for losses of assets is
to be provided, along with assistance during rdlonaand residential housing, or
housing sites, or even agricultural sites witheatst comparable properties to the
old site. In new resettlement sites, infrastructame public services are to be pro-
vided as necessary to improve or maintain accéisgibnd levels of services for
displaced persons and host communities alike, thighprovision of alternative or
similar resources to compensate for the loss oéssto community resources,
such as fishing or grazing areas. If necessagssest displaced people in restoring

13 For a comparison between policies, see the retedy prepared at the World BankiMBERG,
Comparative Review of Multilateral Development Bardfeguards Systems, Washington DC, 2015, pp.
21-22 and 86-106.

14 See OP 4.12, para. 1, affirming that: “Bank expexéeindicates that involuntary resettlement un-
der development projects, if unmitigated, oftenegivise to severe economic, social, and enviroraehent
risks: production systems are dismantled; peopte fenpoverishment when their productive assets or
income sources are lost; people are relocatedviwoements where their productive skills may besles
applicable and the competition for resources greatemmunity institutions and social networks are
weakened; kin groups are dispersed; and culturaliigtetraditional authority, and the potential fimwu-
tual help are diminished or lost. This policy inbds safeguards to address and mitigate these impove
ishment risks” (ff omitted).

15 See OP 4.12, para. 2.
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their livelihoods they are to be offered suppotemltlisplacement in terms of de-
velopment assistance such as land preparation €aedities, training, or job op-
portunities, for the time needed to restore the&lihoods. Appropriate and acces-
sible grievances mechanisms have to be establi$taticular attention needs to
be paid to the special needs of vulnerable grompsng those displaced, such as
those below the poverty line, the landless, thergjdwomen and children, indige-
nous peoples, ethnic minorities, and others who naybe protected through na-
tional land compensation. Land-based resettlentextegies are to be preferred for
displaced persons whose livelihoods are land-basgzh as indigenous peoples,
while existing social and cultural institutions @iplaced persons are to be gener-
ally preserved, if possible. Otherwise, new comrtyunrganization needs to be
made according to the displaced people’s chéices

The underlying idea is always that displacemenukhbe avoided, but where
this is not possible, an adequate resettlement pé&as to be devised so that the
negative consequences and harmful impact of ipesperly tackled and displace-
ment does not result in impoverishment for theciéé population.

The same can be said of the Guidelines for Aid Agenon Involuntary Dis-
placement and Resettlement in Development Projadtspted in 1992 by the Or-
ganisation for Economic Cooperation and Developm@iiey are similar and
equally conceived as a useful and practical todbesdt practices for envisaging a
sound resettlement plan to ensure that displacepl@ean benefit and have devel-
opment opportunities from the project when disphaeet is unavoidabte

16 See OP 4.12, paras. 4, 6, 8-9, 13. See also QuaabhfPolicy 4.10 that is expressly dedicated to
indigenous peoples, especially see paras. 20-2lortunfitely, as the World Bank itself recently
acknowledged, OP 4.12 is not regularly carefully &ty implemented and ranks third with regard to
most frequent policy violations brought up in tleguests before the Inspection Panel. See SocialDeve
opment Department Involuntary Resettlement PortiBkkwiew Phase I. Inventory of Bank-financed Pro-
jects Triggering the Involuntary Resettlement Rol{g990-2010), The World Bank, Washington DC,
2012, p. 18. The World Bank’s policies are undenga process of revision that has put the Bankunde
the pressure of international NGOs and human rigtitelars that have urged it to finally embrace the
human rights discourse. The Bank has been espeeisiied to explicitly establish that only in excep-
tional circumstances, namely the promotion of teeagal welfare and in a manner consistent with IHRL,
displacement and resettlement is permissible. $eaiR, Report of the Special Rapporteur on Adequate
Housing as a Component to the Right to an Adequtgad8rd of Living, and on the Right to Non-
discrimination in this Context on Her Mission to é&rld Bank, UN Doc. A/HRC/22/46/Add.3 (2013),
paras. 19-76; BsTON, Report of the Special Rapporteur on Extreme Rgpwemd Human Rights, UN
Doc. A/70/274 (2015).

17 These guidelines particularly stress that in ewaise the alternative to refrain from carrying it



Migration And Development: The Case Of People Displaced By Development ... 81

Finally, the United Nations Development Programras hlso adopted its So-
cial and Environmental Standards in 2014, whichexydicitly human rights based.
According to Standard 5 on displacement and rese#ht, “... in exceptional cir-
cumstances and where avoidance is not possiblpladesment may occur only
with full justification, appropriate forms of legplotection and compensation, and
according to the following requirements”As for the previous instruments, the
mentioned requirements aim at countering advereetsfand enhancing or restor-
ing displaced people’s livelihoods through accuratettlement plans. Additional-
ly, however, Standard 5 expressly includes theiprabn of forced evictions, lim-
iting lawful evictions to those allowed by law, gad out in accordance with
IHRL, undertaken for the purpose of promoting tkeeyal welfare, reasonable and
proportional, regulated to ensure due process atdadas well as including full
and fair compensation and rehabilitatfon

3. — The Protection Afforded by International Huniights Law

DID seriously affects the human rights of the pedplat have to be displaced.
In particular, their right to the peaceful enjoymentheir life and home, as speci-
fied by the right to property, the right to respémt private and family life and
home and the right to adequate housing, are firstlgcted. Additionally, dis-
placement entails a direct interference with thpseple’s right to freedom of
movement and choice of residence. On the basisesktwell-established rights, a
“right not to be arbitrarily displaced” is then tlered to be emerging.

As already stated, development cannot serve tadisgliscrimination and vio-
lations of human rights with regard to specific e of persons. Since displaced
people are often already vulnerable people (thegsbominority groups or indige-
nous peoples and women), it is worth stressingftteitand foremost these people
need to be protected against discrimination. Thghtrito equality and non-
discrimination implies that DID is not undertakena discriminatory manner in
that it directly or indirectly targets specific giqus. This right has been considered a

project, that is, the non-action alternative, sticag seriously considered. See Guidelines for Ajdries
on Involuntary Displacement and Resettlement in @meent Projects, OECD, Paris, 1992, p. 6.

18 See Social and Environmental Standards, Standabisplacement and Resettlement, UNDP,
2014, p. 30, para. 1.

1bid., p. 31, para. &or all detailed requirements sdad., pp. 31-35, paras. 6-11.
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fundamental rule of IHRL, as all human beings arttled to the full enjoyment of
human rights, without distinction of any sartAs the Committee on Economic,
Social and Cultural Rights (“CESCR”) has affirmép}ndividuals and groups of
individuals must not be arbitrarily treated on agwoof belonging to a certain eco-
nomic or social group or strata within sociétyFurthermore, in respect of proper-
ty status as a prohibited grounds of discrimingtiwhich is to be broadly con-
ceived as to include real and personal properth@®tack of it the CESCR has re-
called that “...Covenant rights, such as acces@ter services angrotection from
forced eviction, should not be made conditionalaoperson’s land tenure status,
such as living in an informal settlem&ht

3.1. — The Right to Property

Displaced people are entitled to the enjoymenheirtpossessions and to com-
pensation in the event of deprivation. The humghtrio propert§ indeed protects
the continued possession and peaceful enjoymepriopkrty. It therefore provides
protection in cases of DID where the deprivatiompfperty is involved, including
property destruction. Moreover, the concept of propwithin the human rights
conventions is autonomous from the meaning givemréperty under national leg-
islation. It is indeed wider, as developed in tinesprudence of the relevant human
rights courts and bodigs

Generally, to lawfully deprive people of their pessions three conditions need
to be satisfied, namely: a condition of legalityc@ndition of legitimacy; and a
condition of proportionality. A deprivation of pregy is thus lawful when it is in
accordance with the law, justified in the publiterest, and provided it is a neces-

20 See Vienna Declaration and Programme of Action, UN B4CONF.157/23 (1993), para. 15.

21 General Comment No. 20, Non-Discrimination in EcongrBiacial and Cultural Rights (Art. 2,
para. 2, of the International Covenant on Econo®agial and Cultural Rights), UN doc. E/C.12/GC/20
(2009), para. 35.

2bid., para. 25 (emphasis added).

2 See Art. 17 of the Universal Declaration of Human Righrt. 1 of Protocol 1 to the European
Convention on Human Rights, Art. 21 of the Americam@mtion on Human Rights, Art. 14 of the Af-
rican Charter on Human and Peoples’ Rights, and3Arbf the Arab Charter on Human Rights.

24 On this right, see e.g. ®&REL, The Right not to Be Displaced in International Latntwerp-
Cambridge, 2014, pp. 176-201AKN andKUNzLI, The Law of International Human Rights Protecti@x-
ford, 2009, pp. 434-439;ARTOLE, DE SENA andZAGREBELSKY, Commentario breve alla Convenzione Eu-
ropea per la salvaguardia dei diritti dell'uomo elt liberta fondamentaliPadova, 2012, pp. 791-812.
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sary and proportional measure. Adequate compemnsiatioart of the right to prop-
erty and is material to the assessment of whetteeptoportionality condition has
been respected and, as a result, the individuaterasts in continuing to enjoy
their possessions on one side and the generaksttpursued on the other have
been fairly balanced.

What is noteworthy from the contribution of theigrudence of the human
rights courts is, first of all, that the social iorfance of the individuals’ interests
involved has been taken into accdunn thelLallementcase, the European Court
of Human Rights considered the compensation awaaidetbn appropriate and the
applicant, a French farmer, was found to have bamexcessive and dispropor-
tionate burden, since the expropriation concerngteee of land that was part of
his “outil de travail, and being deprived of it meant that the applicaould be
prevented from continuing his work under acceptaoleditions and from provid-
ing his family with an adequate living. The competien was thus deemed insuffi-
cient and not reasonable because it did not cdweetass of his dutil de travail
and did not allow him to re-establish his sourcdialihood. The Court even af-
firmed that in cases of expropriation such as tuspensation should as far as
possible consist of the offer of land in retarin theVelikovi and Othergase, as
in previous cases concerning transition towards adeaty in Czech Repubtic
again in the assessment of adequate compensatgor@portionality test the same
Court took into account the practical realitiesnihich the applicants found them-
selves, specifically the serious housing problehey faced, as they had no other
place to live in and endured additional hardshiprdiaving lost their property.

% DE SENA, “Economic and Non-Economic Values in the Case LathefEuropean Courts of Hu-
man Rights”, in PUY, FRANCIONI and PETERSMANN (eds.),Human Rights in International Investment
Law and Arbitration Oxford, 2009, p. 208 ff., p. 21BARTOLE, DE SENA andZAGREBELSKY, Cit. supra
note 24, pp. 801-802.

% | allement v. FranceApplication No. 46044/99, Judgment of 11 April 20paras. 18-24.

27 See e.g.Pincova and Pinc v. Czech Repubkqplication No. 36548/97, Judgment of 5 Novem-
ber 2002 paras. 61-64.

2 Velikovi and Others v. Bulgariadpplication Nos. 43278/98, 45437/99, 48014/99, 48380
51362/99, 53367/99, 60036/00, 73465/01, and 194id@gment of 17 March 200@aras. 223-225. It is
to be noted that the European Court of Human Rigassspecified that Art. 1 of Protocol 1 to the Euro-
pean Convention on Human Rights does not guarantaght to full compensation in all circumstances.
Legitimate objectives in the public interest, sashthose pursued in measures of economic reforms or
measures designed to achieve greater social julkieen the context of a change of political @oaom-
ic regime or a country’s transition towards a deraticrregime, can result in a below market value com-
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Secondly, in the international jurisprudence, tightrto property has been in-
terpreted so that protection has been extende@descwhere individuals do not
have formal legal title to their land and home.

That is the case of indigenous communities thaallysalo not formally own
their ancestral lands, and if they do, they doaweh them individually. The Inter-
American Court of Human Rights in particular haseleped important jurispru-
dence on indigenous peoples’ land rights and hesgrézed the traditional com-
munal possession and use of the land by indigepeaples as a form of property
protected under Article 21 of the American Convemton Human Rights

Indigenous peoples enjoy a special relationship #ieir lands that needs to be
safeguarded for their physical and cultural suivilrathe Saramaka Peoplease
concerning logging and mining activities, the Irfenerican Court recognized the
Saramaka people’s right to own the land they haditionally used and occupied
communally, including the natural resources they haditionally used within
their territory and that were necessary for theivwal, development and continua-
tion of way of life. However, indigenous peoplesobperty rights may be also re-
stricted insofar as the restriction is previoustyablished by law, necessary, pro-
portional, with the aim of achieving a legitimatbjexctive, and, additionally, it
does not deny their survival as a people, thagush a restriction may not amount
to a denial of their traditions and customs in § Weat endangers their survival. In
this regard, the State must comply with three s&deds. Firstly, it must ensure the
effective participation of the people, in conforyniwith their customs and tradi-
tions regarding any development, investment, expilon or extraction plan within
their territory; secondly, it must guarantee thmeyt will receive a reasonable bene-
fit from any such plan, which is inherent to theght to just compensation; and
thirdly, it must ensure that no concession willig®ied, unless and until a prior en-
vironmental and social impact assessment by arperient and technically com-

pensation being considered proportional, whereasahlaick of compensation may be justifiable omly i
exceptional circumstances. All that provided howekat the individuals concerned do not have to bear
a disproportionate and excessive burden againsgeheral demands, which is to be ascertained on a
case-by-case basis. See eSgordino v. Italy Application No. 36813/97, Judgment of 29 March 2006
paras. 95-99. KLIN, KUNZLI, cit. supranote 24, pp. 435-436;ARTOLE, DE SENA andZAGREBELSKY, Cit.
supranote 24, pp. 800-803.

2 For an overview, see Inter-American CommissiorHaman Rights, Indigenous and Tribal Peo-
ples’ Rights over their Ancestral Lands and Naturas@urces: Norms and Jurisprudence of the Inter-
American Human Rights System, OEA/Ser.L/V/Il.Doc. 56/2@10), paras. 55-189.
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petent entity is carried out. Effective participatirequires the State to actively
consult with the people in good faith from the gatiages of a plan, accepting and
disseminating information, and particularly withgaed to major development or
investment project that may have a profound impadthe territory and their prop-
erty rights, the Court added that the State hadtg ot only to consult with the
Saramakas, but also to obtain their free, prioriafatmed consefft

Drawing on relevant international case law, inchgdithe Saramakacase, the
African Commission also adopted similar reasonimghie Endorois case, where
Endorois people had been evicted from their analelstnd and prevented from ac-
cessing it when the State created a game reseneeAifican Commission consid-
ered that, given their traditional possession,3tee had the duty to recognize the
right to property of members of the Endorois comityunithin the framework of a
communal property system, and the duty to estaltishmechanisms necessary to
give domestic legal effect to such a right. Althbyyoperty rights under Article 14
of the African Charter may be restricted, the Cossiin found that the State had
unlawfully evicted the Endorois from their ancektamd and destroyed their pos-
sessions in the pursuit of creating a game reséreguse their upheaval and dis-
placement from their motherland and the deniahefrtproperty rights over it was
disproportionate to any public need served by thmareserve. The Commission
considered that even though the game reserve ladabkegitimate aim and served
a public need it could have been accomplished teyredtive means proportionate
to the need. Indeed, the Endorois were willingdtlaborate with the government
in a way that respected their property rights, ef@ngame reserve was being cre-
ated. No effective participation had however bellowed to the Endorois people,
no prior environmental and social impact assessadtbeen carried out, and no
reasonable benefit-sharing had been guaranteedd@m@joyed by the Endorois,
who had not been compensated and had been relegaseti-arid lands where
they could not practice their pastoral life andeviering in precarious conditiofis

In addition to the specific case of indigenous pespthe situation of those liv-
ing in informal settlements has also been takem @atcount. The European Court

30 Saramaka People v. Surinandedgment of 28 November 2007, paras. 77-158.

31 Centre for Minority Rights Development (Kenya) anaiddity Rights Group International on be-
half of Endorois Welfare Council v KenyBecision of 4 February 2010, paras. 174-238. hoila
case-law of the Human Rights Committee also, sserHandCASTAN, The International Covenant on
Civil and Political Rights: Cases, Materials, and@mentary3rd ed., Oxford, 2013, pp. 849-858.
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of Human Rights has considered Article 1 of Protdcto be applicable in cases
where applicants were illegally settled. In theeryildizcase, the applicant used to
live in a slum that had developed around a rubbgstvithout authorization, where
a methane explosion killed his relatives and dgstitdis dwelling and belongings.
The applicant’s dwelling had been erected in brezctine town-planning regula-
tions, without conforming to the relevant technise&ndards and on a land that be-
longed to the State. Yet, the State’s authoriti@d tolerated it, they had let them
live there undisturbed, and had even levied coutaciland provided them with
public services for which they had been chargectrdfore, the Court considered
that the State’s authorities hae factoacknowledged that the applicant and his
close relatives had a proprietary interest in tlirelling and movable goods,
which were deemed to constitute “possessions’nigivithin the meaning of Arti-
cle 1 of Protocol 1, to which protection has bexterded

Notwithstanding the broad interpretation adoptedhbynan rights bodies, the
right to property is considered to provide ratheraw protection, since many vul-
nerable displaced people lack property ownefshipowever, in addition to the
contribution of the case law discussed above, wasth mentioning the effort at
the United Nations level to urge States to confet strengthen legal security of
tenure upon vulnerable people lacking it in ordeempower and reduce the inse-
curity suffered by these peopile

32 Oneryildiz v. TurkeyApplication No. 48939/99, Judgment of 30 Novembel@paras. 124-129.
BARTOLE, DE SENA and ZAGREBELSKY, Cit. supranote 24, pp. 794-795. In the case at hand, thetCou
found the violation of Art. 1 of Protocol 1 becauke Turkish authorities had not fulfilled their jidse
obligation to take measures to protect the appliisqmoprietary interestsbid., paras. 133-138. Howev-
er, often slums are let to grow consistently, witht&t’ authorities tolerating the illegal occupatadrihe
land for years, even providing services and reqgithe payment of taxes until they decide that, ieay
for purposes of urban renewal or for a particulajomavent happening or other concealed discriminato
ry reasons, the area needs to be cleared and pa@pkvicted, even violently, and all their belowys
are destroyed, with no safeguards at all on accoiutiteir illegal condition. See e.g., Forced Evios:
Global Crisis, Global Solutions, UN-Habitat, 2011, $f-45.

%3 MOREL, cit. supranote 1, p. 150.

34 See e.g., KTHARI, cit. supranote 9, para. 25; ®NIK, Report of the Special Rapporteur on Ade-
gquate Housing as a Component of the Right to an Aatecdstandard of Living, and on the Right to Non-
Discrimination in this Context, UN Doc. A/HRC/22/46 (2Q1paras. 44-69; D SCHUTTER, cit. supra
note 9, paras. 23-26y., The Right to Food, UN Do&/65/281 (2010), paras. 40-41. See aidoa Sec-
tion 3.3.
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3.2. — The Right to Respect for Private Life arinéd

DID clearly entails an interference with individgatight to the enjoyment of
their private and family life and the enjoymentlo¢ir home.

The Human Rights Committee has expressly statéd i@oncluding Observa-
tions on Kenya that the forcible eviction of thoods of inhabitants from informal
settlements in Nairobi and elsewhere in the couwitlgout prior consultation and
notification of concerned population constitutesadpitrary interference, especially
with their right to have private and family life cathome respected. It recommend-
ed the adoption of transparent laws, policies amdquures for conducting evic-
tions to ensure that they are undertaken only wheraffected population has been
consulted and appropriate resettlement arrangerhamtsbeen maéte

The right to respect for private and family lifedamomé® protects the individual
private sphere from unwarranted and unreasonatniesions, allowing for the shap-
ing of one’s life and identity according to onelsroaspirations and wishes. It pro-
tects the right to live together within the famitya place of refuge where one can
develop private and family life and enjoy it withdaar of disturbanc®&esides, the
right to have one’s home respected protects theopal freedom of the person living
in his or her home regardless of legal title, teategardless of whether the person is
the owner, tenant, subtenant or even squatter. HAawendividuals’ enjoyment of
this right can be subjected to limitations provideat the three conditions of legality,
legitimacy, and proportionality are satisfied, as the right to property discussed
above. Restrictions to this right have to be inoagdance with the law, justified by a
legitimate purpose, and be a necessary and propatt measure in relation to the
purpose sought to be achieved. Again, the indiVidhtarests and the competing
public interests pursued need to be fairly balanaed the individual interests need
to be taken in due consideration and given duespt3p

3% See Concluding Observations on Kenya, UN Doc. CCPRBE/REN (2005), para. 22 and Con-
cluding Observations on Kenya, UN Doc. CCPR/C/KEN/CORL.2), para. 21.

3% See Art. 12 of the Universal Declaration of Humanh®gArt. 17 of the International Covenant
on Civil and Political Rights, Art. 8 of the EuragpeConvention on Human Rights, Art. 11 of the Ameri-
can Convention on Human Rights, and Art. 21 of thebATharter.

37.0On the right, seeasEPH CASTAN, cit. supranote 31, pp. 533-561;ACN andKUNZLI, cit. supra
note 24, pp. 381-400; ARTOLE, DE SENA and ZAGREBELSKY, Cit. supranote 24, pp. 297-355; dNVAK,
U.N. Covenant on Civil and Political Rights. CCPRn@nentary 2nd ed., Kehl am Rhein, 2005, pp.
378-405;MOREL, Cit. supranote 24, pp. 143-176.
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The European Court of Human Rights has taken segkeraents into consider-
ation. In theWinterstein et autresase, as in the previous simiMordanova and
Otherscase, the Court considered first of all whethecpdural safeguards were
available to individuals, since the loss of onedsnie is a most extreme form of in-
terference with the right to respect for one’s hpmkich is a right of central im-
portance to individuals. The Court considered ttoeeewhether the proportionality
of the measure, namely eviction orders justifiedcbyservation purposes of the
landscape in the first case and by the improveroktite urban environment in the
interest of economic well-being and of the protctof the health and rights of
others in the second, had been determined by apamtlent tribunal which had
adequately examined the situation of the individuadncerned, notwithstanding
that under domestic law those individuals had gbtrof occupation. Interference
with one’s home is indeed a matter of fact, regessllof the lawfulness of occupa-
tion. However, in the proportionality assessmeuwt @ourt has considered that if
the home was lawfully established this factor fteadighs against the legitimacy of
requiring the individual to move. On the contrafythe establishment of the home
in a particular place was unlawful, the positiortted individual objecting to an or-
der to move is less strong. Nevertheless, the cuesees of the individual’s re-
moval need to be considered, particularly if induals face the risk of being left
without shelter. If no alternative accommodatioraisilable, the interference is
obviously deemed to be more serious. If it is aldéd, the more suitable the alter-
native accommodation is, the less serious is ttezference. The evaluation of the
suitability of alternative accommodation involvée tconsideration of the particu-
lar needs of the person concerned, that is, hieofamily requirements and finan-
cial resources on one side and the rights of tlsal lcommunity on the other.
Whether individuals belong to a vulnerable minorgyanother particular aspect to
be taken into account, and it requires that spesxmakideration be given to their
needs and to their different lifestyles that asoglrotected under Article 8 of the
European Convention on Human Rights. Additionalhe Court has considered
whether an entire community and a long period wofetiwere involved, namely
whether individuals had developed a community Vifiégh strong links with the
place. In both cases, national authorities haddtdd for years the unlawful occu-
pation of municipal land by the applicants, Fret@vellers living in caravans in
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the first case and Bulgarian Roma in the secordyalg them to build a close
community ther&.

Thus, despite the fact that Article 8 does not radlyrentail a right to be pro-
vided with a home, with all the above aspects tadesidered in the proportionali-
ty assessment, the Court has however recognizesbdial implication and value,
influenced by the social right to adequate hou&ing

Finally, it is noteworthy that the same Court cdesed the extremely difficult
and unhealthy living conditions experienced forrgelay a community following
the destruction of their houses and displacememt fiheir villages, together with
the discrimination they were subjected to, not cadya violation of Article 8, but
also as a violation of Article 3 of the Europeam@ention, amounting to “degrad-
ing treatment®,

3.3. — The Right to Adequate Housing

The right to adequate housing is usually the mogbked right in cases of
forced evictions and displacement, including BIIX refers to everyone’s “... right
to a secure place to live in peace and dignity,ctvhincludes the right not to be
evicted unlawfully, arbitrarily or on a discrimimay basis from one’s home, land
or community*2,

38 Winterstein et autres c. Franc@pplication No. 27013/07, Judgment of 17 Octobet@(paras.
141-167;Yordanova and Others v. BulgariApplication No. 25446/06, Judgment of 24 April 20p3a;
ras. 101-144.

% REMICHE, “Yordanova and Others v Bulgaridhe Influence of the Social Right to Adequate
Housing on the Interpretation of the Civil RightsRespect for One’s Home”, Human Rights Law Re-
view, 2012, p. 787 ff., pp. 794-800. Showing the rallyureinforcing character of the two rights, the
CESCR affirmed that the right not to be subjectedrbitrary or unlawful interference with one’s ptiva
and family life, as well as home complements thatrigot to be forcefully evicted without adequate-pro
tection and constitutes a very important dimensionlefining the right to adequate housing: General
Comment No. 4: The Right to Adequate Housing (Art. 1flthe Covenant), UN Doc. E/1992/23
(1991), para. 9; General Comment No. 7: The Rigitdequate Housing (Art. 11.1): Forced Evictions,
UN Doc. E/1998/22 (1997), para. 8.

40 Moldovan and Others v. Romaniapplication Nos. 41138/98 and 64320/01, Judgment Nof
12 July 2005, paras. 102-114. In context of viokeaad conflict, the international case law has recog
nized the totally unjustified destruction of honassa violation of the right to respect for privite and
home and as amounting to “inhuman treatment”. Seeg\ cit. supranote 24, pp. 151-158; European
Court of Human RightsSelguk and Asker v. Turképplication No. 12/1997/796/998-999, Judgment of
24 April 1998, paras. 77-78.

41 MOREL, cit. supranote 1, pp. 145-146.

42 pProhibition of Forced Eviction, UN Doc. E/CN.4/RES/2(®B (2004), third preambular para-
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A key condition for its realization, as well as arfehe components of the right
to adequate housing identified by the CESCR sl Isgeurity of tenure, meaning a
degree of security of tenure which guarantees Ipgakction against forced evic-
tion to all persons, regardless of the type of tefiur'he CESCR firstly considered
that “... instances of forced eviction are primeidancompatible with the require-
ments of the Covenant and can only be justifiedhan most exceptional circum-
stances, and in accordance with the relevant pliegiof international law”. Sub-
sequently, it defined forced evictions as

“... the permanent or temporary removal againsir thdl of individuals, families
and/or communities from the homes and/or land wihely occupy, without the provision
of, and access to, appropriate forms of legal bemprotection. The prohibition on forced
evictions does not, however, apply to evictionsiedrout by force in accordance with the
law and in conformity with the provisions of thetdmational Covenants on Human
Rights™s,

The CESCR expressly mentioned that instances oédbeviction occur in the
name of developmetit While the right to housing may be subjected toith-
tions”, the CESCR has however specified States’ obligati&tates must refrain

graph. Also, CESCR, General Comment Nccigd,supranote 39, para. 7. For the right to adequate hous-
ing, see Art. 25(1) of the Universal Declaration of HumRights, Art. 11(1) of the International Cove-
nant on Economic, Social and Cultural Rights, Alt.a3 the Revised European Social Charter, and Art.
38 of the Arab Charter on Human Rights.

43 General Comment No. 4it. supranote 39, para. 8(a), specifying that “[tlenurecala variety of
forms, including rental (public and private) accoodation, cooperative housing, lease, own-
er-occupation, emergency housing anfibrmal settlements, including occupation of landpooperty
(emphasis addedioHmMANN, The Right to Housing: Law, Concept, Possibiliti@xford and Portland,
2013, p. 21, saying that “[ljegal security of temwan be considered the cornerstone of the righbtis-
ing”; MOREL, “Protection Against Development-Induced Displacemaninternational Law”cit. supra
note 1, p. 146.

44 General Comment No. 4it. supranote 39, para. 18.

45 General Comment No. @it. supranote 39, para. 3.

4 |bid., para. 7. For CESCR’s concerns for practice afddrevictions without adequate safeguards
in its Concluding Observations on States’ perigéjgorts also, see e.gA& , KINLEY, MOWBRAY, The
International Covenant on Economic, Social and GaltRights: Commentary, Cases and Materjals
Oxford, 2014, pp. 946-951.

47 |bid., para. 5: “... Even in situations where it may leeassary to impose limitations on such a
right, full compliance with article 4 of the Covenas required so that any limitations imposed mnhest
‘determined by law only insofar as this may be cotilyl@with the nature of these [i.e. economic, socia
and cultural] rights and solely for the purpos@fmoting the general welfare in a democratic sgtiet
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from forcibly evicting individuals and ensure thatv is enforced against their
agents or third parties that engage in forced evist They must adopt adequate
legislation against forced evictions for an effeetsystem of protectioh An evic-
tion must be provided for by the law, justified twe promotion of the general wel-
fare, and be a reasonable and proportionate measeinee, States must explore all
feasible alternatives in consultation with affecfggtsons, no form of discrimina-
tion must be involved for the protection of vuln@egroups, adequate compensa-
tion for any affected property must be provided] afl legal recourses and reme-
dies must be made available. Appropriate procedywarantees and due process
are especially essential, and the CESCR partigutarhsiders: timely information
on the proposed eviction; genuine consultation whithse affected; prior adequate
and reasonable notice; identification of all pessoarrying out the eviction, at the
presence of government officials; no eviction imticalarly bad weather or at night
unless the affected persons consent otherwiseprwision of legal remedies and
where possible, legal aid to those in need*oflihportantly,

“Evictions should not result in individuals beingndered homeless or vulnerable to
the violation of other human rights. Where thodeciéd are unable to provide for them-
selves, the State party must take all appropriaasares, to the maximum of its available
resources, to ensure that adequate alternativengpussettlement or access to productive
land, as the case may be, is availaile”

In the European context, the European CommitteBaafal Rights (“ECSR”)
has also specified that a condition of adequatesihgus secure tenure supported
by the law, which means protection from forced georeé-.

Similar to the CESCR, the ECSR has also affirmed kbagal protection must
include an obligation to consult with affected p&rs to find alternative solutions
to eviction and the obligation to establish a reatte notice period. Evictions
must be justified. Evictions carried out at nightdoring winter must be prohibited

8 |bid, paras. 8-9.

4 bid., paras. 10-15.

0 bid., para. 16.

51 See e.g.Conclusions 2003vol. 1 (Bulgaria, France, Italy), 2003, p. 2Hyropean Roma Rights
Centre v. BulgariaDecision of 18 October 2006, paras. 16 and 34, wticiterns the violation of Art.
16 of the Revised European Social Charter proviétimgamily housing. According to the ECSR, Art. 16
partially overlaps with Art. 31, specifically the mts of adequate housing and forced eviction are co
sidered to be identical under both articiedd., para. 17.
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by law, as they must be carried out in conditidreg tespect the dignity of the per-
sons concerned. Legal remedies, including legalattiose in need to seek redress
from the courts, must be provided. States must nsake that alternative accom-
modation is available: authorities must adopt messto re-house or financially
assist the persons concerned. In respect to thatisih of illegal occupation of a
site or dwelling, while this may justify the evioh of the illegal occupants, the
ECSR nevertheless specified that the criterialegal occupation must not be un-
duly wide and the above-mentioned safeguards meisespected Additionally,
the ECSR considered whether the State’s authotiaesle factotolerated the ac-
tions of illegal occupants, as in the case of Réamnailies whose illegal settlements
had existed for many years and the provision ofipervices, like electricity, had
been ensured and inhabitants had been chargetl articularly, the ECSR af-
firmed that the State’s authorities “...must strtke balance between the general
interest and the fundamental rights of the indiaidu in the particular case the
right to housing and its corollary of not makinglividuals becoming homeless”
the State must ensure that persons evicted aremd¢red homeless

Finally, while the African Charter on Human and ples’ Rights does not ex-
plicitly contain it, the African Commission has rarkably inferred a right to hous-
ing from the combined effect of the rights to hleafiroperty and family provided
in Articles 14, 16 and 18(1) of the Charter. In 8 2RAC and CES€&ase concern-
ing oil production operations that caused enviromt@ledegradation and contami-
nation resulting in health problems for the Ogoopylation, the African Commis-
sion affirmed that the combination of those prawis “... forbids the wanton de-
struction of shelter because when housing is dgstisgoroperty, health, and family
life are adversely affected” and that “... read® ithe Charter a right to shelter or
housing which the Nigerian Government has apparemblated™. Indeed, in re-
sponse to the campaign of the population to opploselestruction of their envi-
ronment, the security forces of the government gedan conduct in complete
violation of the rights of the Ogoni by attackidgyrning, and destroying several

52 Conclusions 200%:it. supranote 51, p. 231European Roma Rights Centre v. Bulgadi. supra
note 51, paras. 51-52.

53 European Roma Rights Centre v. Bulgadi supranote 51, para. 54.

54 1bid., para. 57.

% The Social and Economic Rights Action Centre (SERMG)the Centre for Economic and Social
Rights (CESR) v. Nigeridecision of 27 October 2001, para. 60.
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Ogoni villages and homes which rendered thousafhdsemn homeless. Security
forces also obstructed, harassed, beat, and in sas@s, even shot and killed inno-
cent citizens who attempted to return to and rebthkeir homes. The African
Commission added that “[tlhe particular violatioy thhe Nigerian Government of
the right to adequate housing as implicitly pratecin the Charter also encom-
passes the right to protection against forced iewist...” and concluded that “[t]he
conduct of the Nigerian government clearly dematet a violation of this right
enjoyed by the Ogonis as a collective right”

3.4. — The Right to Freedom of Movement and Chafie@esidence

The right to freedom of movement and choice of smesidenceis considered
one of the most basic and fundamental human rightgovides for the right of
every person lawfully present in the territory oState to move freely and choose
his or her place of residence within the wholeitery of that State, subject only to
those limitations envisaged by the law, justified legitimate purposes, necessary
and proportionate. Significantly, it implies thght notto move, that is, the right to
remain in the place and residence of one’s chaitels, it includes protection
against forced displacement

In the Yanomami Communigase, the Inter-American Commission on Human
Rights found the violation of several human righit¥yanomami Indians, including
the right to residence and movement contained iclarVIIl of the American
Declaration of the Rights and Duties of Man. Thendfaamis had been displaced
from their ancestral territory due to the constiartiof a highway passing through
their land after the adoption of a government ptarthe development of the Ama-
zon region and the exploitation of its vast natueslources. The discovery of rich

%6 |bid., paras. 61-62.

57 1bid., para. 63.

8 See Art. 13(1) of the Universal Declaration of Humagh®s, Art. 12 of the International Cove-
nant on Civil and Political Rights, Art. 2 of Protdct to the European Convention on Human Rights;
Art. 22 of the American Convention of Human Rights,. A2 of the African Charter of Human and Peo-
ples’ Rights, and Arts. 26 and 27 of the Arab ChasteHuman Rights.

% Human Rights Committee, General Comment No. 27,dém@eof Movement (article 12), UN
Doc. CCPR/C/21/Rev.1/Add.9 (1999), paras. 1-7 and & I1MOREL, cit. supranote 24, pp. 104-142;
KALIN andKUNzLI, cit. supranote 24, pp. 488-489. Citizens of a State are lbywuithin the territory of
that State. Whether an alien is lawfully in theitery of a State is a matter of domestic law, Hilt is
accordance with IHRL.
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mineral deposits further attracted mining comparied independent prospectors
which worsened their displacement and had devagtatiysical and psychological

consequences on them, while an agricultural devedop project aimed at benefit-

ing them had had the opposite result of furthes lastheir lands.

3.5. — The Right not to Be Arbitrarily Displaced

It is argued that a “right not to be displacedémerging in international law.

It is the right of every person to be protectedirgiebeing displaced from his or
her home or places of habitual residence in artrarigiway, so in violation of do-
mestic law, in the absence of a legitimate aim,\&hdn not necessary and propor-
tional to that aim. It is indeed a qualified rigtitat may be subjected to limitations
provided that the conditions of legality, legitinjacecessity and proportionality
seen above are however respected.

It extends to any kind of displacement, includintpDIn the context of DID
specifically, it would thus protect people from mgiforcibly displaced, when their
displacement represents an unnecessary and exxessasure compared to the le-
gitimate development aim sought to be achieved.

The right not to be arbitrarily displaced is comse&tl to be already implicitly
recognized in international law. It is indeed dedvfrom other, well-established
human rights, particularly the right to adequateidiog, freedom of movement,
and private life seen above which are directlyrieted with by forced displace-
ment. It is therefore implicitly grounded in haed. On the other hand, it has been
explicitly recognized only in soft law instrumentsScholars have argued that the
right not to be arbitrarily displaced should be regsly recognized in an interna-
tional legally binding instrument dedicated to désgment, including DID. It is
contended that such an instrument would strengtineiprotection of persons from
forced displacement because it would no longerdmessary to resort to the other

80’ Yanomami Community v. BraZdecision of 5 March 1985, paras. 2-3 (“backgroundfjd 2, 10-
12 (“considering”).

61 Except for Art. 4(4) of the Kampala Convention, whaxplicitly mentions this right. For soft law
instruments, see ENG, cit. supranote 5, Principle 6(1); IRHEIRO, Principles on Housing and Property
Restitution for Refugees and Displaced Persons, UN BA2IN.4/Sub.2/2005/17 (2005), Principle 5(1);
Protection of and Assistance to Internally DisplaPedsons, Un Doc. A/RES/66/165 (2012), eighth pre-
ambular paragraph; Art. 4(1) of the London Declaratib International Law Principles on IDPs adopted
in 2000 by the International Law Association.



Migration And Development: The Case Of People Displaced By Development ... 95

human rights in such situations. It would pressuré make clear to State and non-
State actors involved that arbitrary displacemsrd gross violation of IHRL, and
as such strictly prohibited. It would equally raigerareness and encourage re-
newed efforts in its prevention, as well as empoaféected people with a direct
and stronger legal basis in pleading their cases

4. — Conclusions

States may legitimately take steps to promote thednomic development, but
not at the expense of people’s human rights.

The analysis above shows that IHRL provides sulis&aand procedural safe-
guards in the context of DID. While it does not lphit evictions necessitated by
development projects in general terms, as thegigkamined are not absolute and
may be restricted for a legitimate purpose, sucthagursuit of development for
the well-being of the country, evictions must db#l a necessary and proportionate
measure. This implies that all feasible and lessisive alternatives need to have
been adequately considered, along with the sitnaifahe individuals concerned.
Specifically, the availability of adequate altemathousing, the presence of a long
established community, the special attachment pemigence on the land as source
of livelihood, and access to justice are elemdmsheed to be weighed against the
proportionality of a removal measure. IHRL thusoads protection against DID
leading to impoverishment.

While the analysis has been limited to those fare aights that are automati-
cally interfered with, a far broader range of hunmmaghts may be implicated in
DID. When people are evicted with violence andnidiation or they are met with
violence while resisting, the right to securitytbe person, even the right to life
and freedom from torture and other cruel, inhumadegrading treatment may be
involved. Their right to information and participat, freedom of expression and
association are also frequently concerned. Whep lthe in precarious conditions
as a consequence of their displacement, the enjgyofemany socio-economic

62 See, MOREL, cit. supranote 24;STAVROPOULOU, “The Right Not to Be Displaced”, American
University Journal of International Law and Polic®94, p. 689 ff.jD., “The Question of a Right Not to
Be Displaced”, ASIL, 1996, p. 549 fiMOREL, STAVROPOULOU, DURIEUX, “The History and Status of
the Right Not to Be Displaced”, Forced Migration Revj 2012, p. 5 ff.; ®IONS, “The Emergence of a
Norm Against Arbitrary Forced Relocation”, Columbia rhan Rights Law Review, 2002, p. 95 ff,;
MCFADDEN, “The Right to Stay”, Vanderbilt Journal of Transoatil Law, 1996, p. 1 ff.
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rights is then evidently affected. In other worB4D is a true human rights issue,
and as such is deserving of attention.



V.

THE UNDESIRABLE WORKER FICTION:
DEMAND-BASED LABOUR MIGRATION SCHEMES
AND MIGRANT WORKERS'’

Soclo-EcoNoMIC RIGHTS

Fulvia Staian6

SUMMARY : 1. Introduction. — 2. Limitations to Legal RoutesLabour Migration in the Irish
and ltalian Jurisdictions — 3. The Imperfect Remeél\Regularization Programmes. — 4.
International and European Standards of Protedfdigrant Workers’ Socio-Economic
Rights. — 5. Labour Rights for lllegally Employeddvants: Judicial Solutions from Italian
and Irish Courts. — 6. Concluding Remarks.

1. — Introduction

Across Europe, EU Member States regulate labouration flows by estab-
lishing limitations to the entry and stay of thzduntry national migrant workers.
Many Member States, in particular, have craftedrtfaour migration law and
policy on the grounds of labour market demandssaid workers. Ideally, such
systems pursue the objective of admitting on th@onal territory only as many
workers as the domestic labour market is capablabsbrbing. Moreover, these

" The author wishes to thank the two anonymous refestéhis volume, for reading the manuscript and
providing useful comments. However, errors and omissin the article are the sole responsibilityraf t
author.

BRUNO, PALOMBINO, AMOROSO(eds.) Migration and Development: Some ReflectmmsCurrent Legal Questions,
Rome, CNR Edizioni, 2016, ISBN 978 88 8080 23@.3p120.
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programmes also embrace the idea that third-courdtipnal workers may be al-
lowed to carry out employment in the host countmjyon so far as the same posi-
tions cannot be filled by national or EU workersbbur migration from non-EU

countries, then, is only welcome when it fulfileesgic (and ideally temporary) la-

bour market needs.

EU Member States pursue these policy goals threaughariety of measures.
The most common one consists in the adoption dinpireary labour market needs
tests, which determine the unavailability of natibar EU workers in certain areas
or professions. The identification of these shata imposed as a precondition
for issuing a residence and work permit to a tlemdntry national worker. Such
models are adopted, among other countries, by BelgDenmark, France, Ger-
many, the Netherlands, Poland, Spain, Sweden andrited Kingdorh A peculi-
ar variation of the described system is adoptddeland. In addition to enforcing a
preliminary labour market test needs, Irish immiigralaw also envisages a list of
ineligible categories of occupations for employmeermits.

Furthermore, Southern European States such as &réabty, Portugal and
Spain combine this limitation with a further oneamely, the adoption of annual
guotas of admission of migrant workerQuota systems often target unskilled
workers, and are also ideally based on labour natkartages and employers’ de-
mands for third-country national workers. In Itallge quota system - based on the
yearlydecreto flusst constitutes the main source of regulation oblatmigration.

The described labour migration schemes consistertyporate some form of as-
sessment of the situation of the national labouketaThe unavailability of national or
EU workers in certain sectors is often establidedinisterial decision, in consulta-
tion with advisory public bodies and/or social gatand on the grounds of data on un-
employment and job vacancies. Moreover, labour etamkeds tests generally imply an
obligation for prospective employers to advertde ¢ffers in national public employ-
ment systems as well as in the European EmployBemnice (‘“EURES”) portal. An-
nual quotas are also usually determined by natigmatrnments, according to proce-
dures that entail various degrees of consultati@o@al partners and stakeholders.

1 See for instance HALOFF, “The Impact of EU Directives on the Labour Migratisramework in
EU Countries”, OECD Social, Employment and Migration Working Papéls. 180, OECD Publishing
(2016), available at:kttp://dx.doi.org/10.1787/5jlwxbzpwh33-2npp. 12 — 13.

2 |bid. pp. 11 - 12.

% Ibid. pp. 11 — 15.
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Against this background, a crucial question congdhe effects of such de-
mand-based systems of admission on third-countiipmed workers. In particular,
whenever these systems underestimate or misrepitbgeneeds of national labour
markets and employers’ demands, they inevitablyrictsopportunities for legal
immigration and employment of third-country natittnapushing them into unreg-
ulated and informal employment. A perverse effé¢hs phenomenon, then, is the
creation of significant barriers to third-countrational workers’ enjoyment of
basic socio-economic and labour rights. First, woskwith an irregular migration
status are not necessarily recognized with sudtisigespecially not in a condition
of equality with regularly resident ones. Seconggrethose countries which do
recognize these socio-economic and labour rightsigwants in an irregular status
usually do not envisage protections against expul$éor those who claim these
rights before domestic courts. In other words, a/tslich workers are entitled to
access justice in order to obtain a recognition emidrcement of their rights, im-
migration laws will still apply to them and they ghi face expulsion as a conse-
guence of exposing their irregular status.

This paper analyses demand-based labour migraggimes and their negative
effects on migrant workersénjoyment of socio-economic and labour rightshwait
special focus on their right to receive wages.imsato answer the question of
which normative and judicial sources are curreadlgable of ensuring the most ef-
fective protection of such rights, and the mostitedple balance of the interests in-
volved in this matter.

To do so, this paper critically compares the domogstisdictions of Ireland
and Italy. In line with the general trend withiretBuropean Union, these countries
have adopted demand-based labour migration regimeseover, they have both
envisaged regularization schemes as a partial atoweeto their closure towards
unskilled workers. The degree of protection ofdguiar migrant workers respec-
tively provided in these jurisdictions, howeverryiea significantly both in quality
and in intensity.

Therefore, this paper will first pay a closer loakthe Irish and Italian labour
migration schemes - with a special focus on thetditions to the entry and resi-
dence of unskilled third-country national workersgdeon the negative effects of

4 For the purpose of this chapter and unless otherspecified, the term “migrant workers” should
be understood as referring to third-country natiovarkers.
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these restrictions on migrant workers’ socio-ecoigornghts. Second, it will ana-
lyse regularization programmes adopted in thesatdes as amex postremedy to
the restrictions imposed by labour migration schenteghlighting their limited
scope and effectiveness. Third, it will turn to eing on the degree of recognition
of migrant workers’ socio-economic rights withinnemational and EU law - and
on whether those in an irregular status are indudighin the scope of application
of the main legal sources in this field. Fourths gaper will analyse Irish and Ital-
lan approaches to the recognition of irregular amgworkers’ rights through the
example of the right to receive wages. Lastly, gaper will draw some final con-
clusions on the most effective ways to ensure rabi@iance between the State in-
terest to control labour migration fluxes and migraorkers’ right to be free from
labour exploitation and employers’ abuse.

2. — Limitations to Legal Routes of Labour Migratim the Irish and
Italian Jurisdictions

Ireland and Italy are no exception to the generalopean trend of imposing
preliminary labour market needs test as a precondior issuing employment
permits to third-country nationals. The Irish systelearly aims to encourage the
immigration of skilled workers In line with EU standards in this field (and par-
ticularly with the so-called EU Blue Card Directj¥ehigh-skilled professions are
identified with highly paid ones. Under the Emplaymh Permits (Amendment) Act
2014, workers in any profession with an annualrgadémore than 60,000 euros or
highly qualified workers with an annual salary ab@®0,000 euros may obtain a
Critical Skills Employment Permit. For this purppsenployers are not obliged to
previously verify the availability of EU or Irishtzens for the post and therefore a
labour market needs test is not required. Becauseationale of the permit is to
encourage the permanent settlement in Ireland gilyiskilled workers, holders
will not need to apply for the renewal of the pdrnfitather, after its expiration

5 For a complete overview of Irish labour migrati@w| see GSCIUTE, QUINN and BARRETT, De-
termining Labour and Skills Shortages and the Need.&dbour Migration in Irelangd European Migra-
tion Network, November 2015, available ahtis://www.esri.ie/publications/determining-laboudan
skills-shortages-and-the-need-for-non-eea-labowgration-in-ireland.

6 Directive 2009/52/EC of the European Parliamentafrttie Council of 18 June 2009 providing for
minimum standards on sanctions and measures againbyers of illegally staying third-country na-
tionals, OJ L 168/24 of 30 June 2009. On this tagee, Ch. IX by RSANO, p.197ff.
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(normally, 2 years) they will be issued with anhewization to reside and work
permanently in the country.

In principle, it is not possible for a third-countrational to enter Ireland in order
to perform employment with a yearly remuneratidierior to 30,000 Euros. For un-
skilled work remunerated above this threshold, agés Employment Permit can be
issued under certain conditions. First, the employast advertise the job vacancy
through a variety of channels, to ensure that matsly skilled Irish or EEA citizens
are available to cover the post. Second, the ioiesnust not be included in the In-
eligible Categories of Employment list. It is thiere not possible for a non-EEA cit-
izen to enter Ireland in order to perform a pratesscluded in the list.

The Ineligible Categories of Employment list ensési a crucial contradiction. In-
eligible professions include, among others, reg@shiers, “elementary agricultural oc-
cupations” such as farming and fishing, agricultarad fishing trades, and “elemen-
tary services occupations” such as waitressingeiding and kitchen assistance. Care
and domestic workers (listed as childminders, vayekers, home carers, senior care
workers, care escorts, housekeepers and caretakeadso included in the list.

Yet, since 2008 non-EEA employment has consisterggn precisely in those
occupations qualified as ineligible for employmem@rmits — particularly in the
sectors of retail, restaurant and catering as albf work carried out in private
homes The strong presence of non-EEA citizens in tressdors of the Irish la-
bour market responds to a strong demand for chemgssible and flexible work-
ers from employers. It was noted with this respleat “disconnect between labour
migration policy and employment demand has creatednregulated and exploita-
tive system®. The denial to recognize this demand by Irish ignation law pushes
migrant workers towards unregulated and informatkydenies them with basic
socio-economic rights and significantly increades tisk of experiencing labour
exploitation and employers’ abuse.

It is not a coincidence that such phenomena hasently emerged in respect of
categories of migrant workers considered ineligibleresidence permits. Care work-

" Migrant Rights Centre Irelantlyorkers on the Move: Past Lessons and Future Petisps on Ire-
land’s Labour Migration December 2015, p. 9, available albttg://www.mrci.ie/resources/workers-on-
the-move-past-lessons-and-future-perspectivesedarids-labour-migratior/

8 Migrant Rights Centre Ireland@hildcare in the Domestic Work Sector: Who's Mindihg Chil-
dren? May 2015, available at: htp://www.mrci.ie/press-centre/new-research-trackswimg-
exploitation-of-au-pairs-and-childminders-in-irislomess.
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ers and fishermen, in particular, have been poiotechs particularly at risk of labour
exploitation, breaches of basic labour protectemmin the latter case trafficking.

The impossibility to enter Ireland legally in order perform care and domestic
work® has been directly linked with the prevalence énmal and irregular work in
this sector. The result of the inclusion of sucbfggsions in the list of ineligible oc-
cupations has been the recruitment of either urmdeated migrants or of non-EEA
students under the label of au paifndeed, a significant portion of the total number
of undocumented migrants present in Ireland (estidhbetween 20,000 and 26,0D0
is concentrated in the domestic work sector, pasity in elder care serviceés

The presence of undocumented migrant workers iirigte fishing industry has
also been cause for concern. Issues of labour ixijidm and trafficking have
emerged with reference to non-EEA fishermen on d@érrish trawlers - an oc-
cupation also ineligible for employment permitsc&irf006. An Emergency Task
Force set up to face allegations of employers’ abasknowledged international
reports of deceptive recruitment practices, low e@g@nd detrimental working
conditiong?,

Italian immigration law also conveys preference dertain categories of mi-
grant workers. Article 27 of the so-call&@@dsto Unico Immigraziorre(“*Testo Uni-
c0’) exempts certain categories from the general ajsystem. Such privileged
professions include, among others, corporate ekesjtuniversity lecturers and
professors, intra-corporate transferees, but @ss temunerated professions such
as seamen, artists in private clubs, as well aseddmworkers who have worked

% Currently, the sole exception to the impossibifity non-EEA citizens to enter Ireland in order to
perform care work concerns trained medical profesds) where the person who requires the care has a
severe medical condition, or where the prospedtiveker can show that he or she has a long history of
caring for the person requiring the care.

10 See Migrant Rights Centre Irelaruit, supranote 8.

11 Migrant Rights Centre Irelandieland is Home: An analysis of the current situatiminundocu-
mented migrants in IrelandNovember 2014, available ath&p://www.mrci.ie/our-work/justice-for-
undocumented.

12 Migrant Rights Centre Irelandfigrant Workers in the Home Care Sector: Preparingtfe El-
der Boom in IrelandSeptember 2015, available ahtg://www.mrci.ie/resources/publications/migrant-
workers-in-the-home-care-sector-preparing-for-titeeeboom-in-irelandy.

13 Report of the Government Task Force on Non-EEA Warkethe Irish Fishing Fleet, December
2015, p. 14, available dtitp://www.inis.gov.ie/en/INIS/Pages/atypical-scherséihg-crew

14 Decreto Legislativano. 286 of 25 July 1998 esto Unico delle disposizioni concernenti la disci
plina dellimmigrazione e norme sulla condizione dedtranierq G.U. no. 191 of 18 August 1998, S.O.
no. 139.
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for their employer for at least one year and folloiw or her to Italy.

For all other categories of workers, Italian lawisages a quota system where-
by each year the Government adopts a special derabeddecreto flusgithatde-
termines the maximum number of visas issued ta-tmuntry nationals for the
purpose of dependent and autonomous work. Arti@e & theTesto Unicallows
for a certain flexibility of this system, estabilis that if necessary further decrees
may be adopted on this point throughout the year.

Differently than in Ireland, then, there is no nekpreference for highly
skilled or highly paid migrant workers in Italiammigration law. Thelecreto flus-
si generally concerns all categories of employmenth beeasonal and non-
seasonal. In the past few years, however, thatajuota system has failed to en-
visage any first entry visa for prospective migraotkers. Excluding autonomous
workers, thedecreto flussfor 2018° reserved these visas only to third-country na-
tionals who had completed vocational training cearpursuant Article 23 of the
Testo Unico to migrant workers of Italian descent and to éheso had worked
within the 2015 Expo in Milan.

This trend has persisted since 2012, when theuttaiovernment ceased to es-
tablish quotas for non-seasonal dependent emplayrmka negative effects of this
closure are particularly evident with respect tandstic and care workers. Until
2011, a portion of the annual quotas was resexwvdid category. This mechanism
not only allowed migrant workers to enter the Haliterritory in order to carry out
domestic work there, but was also often taken adegnof by employers who
wanted to regularize undocumented domestic workdise impossibility to do ei-
ther, however, has inevitably channelled migramhestic workers into unregulat-
ed, informal work and into irregular status. A sigant number of EU and non-
EU workers in Italy are employed informally. Whillee latest data relate almost
700,000 foreign domestic workers officially empldyie 2014, their actual number
(including those irregularly employed) is estimatede around 1 million and 665
thousand. The vast majority of this group is magddw women from Eastern Eu-

15 Decreto del Presidente del Consiglio dei Minigifil4 December 201®rogrammazione transi-
toria dei flussi d'ingresso dei lavoratori non contan nel territorio dello Stato, per I'anno 2016&.U.
no. 26 of 2 February 2016.

18 paLumBo, Trafficking and Labour Exploitation in Domestic Wakd the Agricultural Sector in
Italy, Global Governance Programme (TRAFFICKO) 2016, abkla at:
<http://cadmus.eui.eu/handle/1814/42406
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rope and Asian countries such as the Philippingsl.é&ka and India. Whether
they irregularly reside in Italy or they hold aidesce permit but work informally
without a contract, these domestic workers expegeam precarious employment
situation as well as an invisible status.

The presence of significant numbers of irregulagramt workers in Ireland and
Italy has not been acknowledged by law and ingtitist as a consequence of the
described restrictions to the availability of legaltry routes for prospective work-
ers. Nonetheless, their problematic character le@s bmplicitly recognized and
addressed through targeted regularisation programnifiee next paragraph will
critically analyse such programmes as they areemphted in Ireland and lItaly,
highlighting their effectiveness and shortcomingsf the point of view of migrant
workers’ socio-economic rights.

3. — The Imperfect Remedy of Regularization Prognam

The contradiction between the structural demandhfgrant workers and the
many limitations to their legal entry has givereris regularization schemes both
in Ireland and in Italy. The latter has establishegeated mass regularizations for
all undocumented workers (although domestic and varkers have been a par-
ticular concern in this conte¥t) The approach of the former, on the other hansl, ha
been to target specific categories of migrant wirkbat emerge as particularly
vulnerable to exploitation at a given moment iniadd to provide a more general
procedure to all workers who pursue regularization.

As to Ireland, in February 2016 a regularizationesne specifically established
for non-EEA fishermen was envisaged as a respansdldgations of abuse and
human trafficking in this sector. The Atypical Wor§ Scheme for non-EEA
crewmembers targeted those already working inrceld@he application required
support from an employer (i.e., the holder of afised sea-fishing boat), as well as
a 12-month written contract of employment. Thisesnk was capped at a maxi-
mum of 500 regularized workers, and it was ingidbund to expire in mid-May
2016. After that deadline, only applications froergons outside of Ireland would
be accepted. The Atypical Working Scheme, howevad, an extremely low take-

17 Centro Studi e Ricerche IDOBpssier Statistico Immigrazione 2QI@ecember 2015, pp. 287-288.
18 See also hzARIDIS, International Migration to Europe: from Subjects Abjects Basingstoke,
2015, p. 140.
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up rate, to the point that its deadline was extdntéany employers proved to be
resistant to initiate the regularization procesd dismissed workers who asked
them to support their applicatién

In addition to the Atypical Working Scheme, a breadute to the acquisition
of a residence and work permits for irregular restd consists in the Reactivation
Employment Permit. Non-EEA nationals who no lonlgeld an employment per-
mit “through no fault of their own” or because ofpéoitation in the workplace
may obtain such a permit provided that they hayeaffer’. Undocumented do-
mestic workers and carers, however, are spec¥ieaitluded from said permit and
currently have no way to achieve a regular statuseland.

In Italy, on the other hand, mass regularizatidmestes have frequently privi-
leged domestic workers. For instance, this categasy/been the only one to be al-
lowed to access regularization even in case oftpag work'. Moreover, in 2009
the Italian Government created a special reguldoagprogramme devoted to do-
mestic and care workers exclusively. This programvas presented as a counter-
measure to the economic crisis and as a suppdantdies residing in Italy (re-
gardless of citizenshiff) As in the smaller-scale case of fishermen inahd| the
actual number of applications was significantly éwhan what had been envis-
aged by the GovernmeéntThe high costs of the regularization processlength
and the difficulty for domestic workers to find amployer willing to initiate and

19 Migrant Rights Centre Irelan®)RCI welcomes extension of scheme for undocumentedrfisn
19 May 2016, available at:hitp://www.mrci.ie/press-centre/mrci-welcomes-extensitischeme-for-
undocumented-fishermen/

20 AMBROSINI, “Employers as ‘Care Managers’: Contracts, Ematiand Mutual Obligations within
Italy’s Invisible Welfare System”, in MRCHETTI and TRIANDAFILLYDOU (eds.),Employers, Agencies
and Immigration:; Paying for Card-arnham, 2015, p. 19 ff., p. 25gPWORTH At the Edges of Citizen-
ship: Security and the Constitution of Non-CitiZbjects Farnham, 2015, p. 84aRumBO, “Demand
in the Context of Trafficking in Human Beings in tBemestic Work Sector in Italy”, DemandAT Coun-
try Study No. 5, June 2016, 21 ff., available atttg://research.icmpd.org/projects/trafficking-inrhan-
beings/demandai/

21 See, for instance, Art. 5(2) Bfecreto Legislativano. 109 of 16 July 2012ttuazione della direttiva
2009/52/CE che introduce norme minime relative aziam e a provvedimenti nei confronti di datori di
lavoro che impiegano cittadini di Paesi terzi il s@ggiorno e' irregolareG.U. no. 172 of 25 July 2012.

22 Art. 1 ter of Decreto-Leggeno. 78 of 1 July 200Rrovvedimenti anticrisiG.U. no. 150 of 1 July
2009, then converted inteeggeno. 102 of 3 August 2009, G.U. no. 179 of 4 August2@O0. no. 140.

2 BoNIzzonl, “Undocumented Domestic Workers in Italy: Surviviagd Regularizing Strategies”,
in TRIANDAFYLLIDOU (ed.), Irregular Migrant Domestic Workers in Europe: Who @& Farnham,
2013, p. 135 ff., p. 140.
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support their application can be ascribed to theses of this lower take-up.

In the light of this brief analysis, regularizatiprogrammes for undocumented
workers emerge as limited in both scope and effeogss. In principle, such pro-
grammes might constitute a path for migrant workerthe informal economy to
secure basic socio-economic and labour rightsté@l#or instance to minimum
wage, written employment contracts, establishedkingr hours and protection
against unjustified dismissal). However, the Irahd Italian examples reveal the
significant shortcomings of such programmes. Fitsty are limited in time. Ap-
plications may only be filed within a certain tiframe (usually very short), and
regularization schemes are implemented sporadiocallyithout a predictable con-
tinuity. This feature responds to the State intetesavoid encouraging irregular
immigration by fostering the expectation of regidation in all cases. On the other
hand, it does create an inequality of treatmentéenh undocumented workers who
happen to be in the country at the right time, taode who are not.

Another interesting feature of the discussed reqaion schemes concerns
the discrepancy between the expected number ofcapiphs, the actual take-up
rate of such programmes and the number of undodechemorkers estimated to
reside in the country. Often, regularization progmaes are under-utilized by un-
documented migrant workers. This has been the ¢as@stance, of the above-
mentioned Irish Atypical Working Scheme for fishem or of the 2014 regulari-
sation scheme for seasonal workers in #tak possible explanation for this issue
concerns the great control granted to employersegylarization programmes,
both in Ireland and in Italy. An application foretitypical Working Scheme had
to be initiated by the employer, who was requiredire a solicitor in charge of
submitting an employment contract to competent aitths together with all the
necessary documentation. Any repatriation expensthea end of the contract
would have to be equally sustained by the empldyenilarly, in Italy employers
were required to initiate and consistently suppbe regularization process, and
sustain substantial costs (for which repaymenttenademanded to workefs)The

240n 2 April 2015, a decree by the Italian Prime Mismiseduced the number of available quotas for
seasonal workers of 2.000 units in comparison tqtegious year, observing that the quota set i201
had been underutilized by third-country national keos Decreto del Presidente del Consiglio dei Min-
istri of 2 April 2015,Programmazione transitoria dei flussi d'ingresso ld&ioratori non comunitari per
lavoro stagionale nel territorio dello Stato, pé&rino 2015G.U. no. 104 of 7 May 2015).

25 See MBROSINI, cit. supranote 20, p. 25.
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choice to entrust such strong responsibilities mwitlegularisation programmes to
employers suggests a paternalistic approach tmdregement of irregular migra-
tion fluxes. It has been rightly observed that tiyijge of migration policies and
laws have “fostered the conception that it is thgpleyer who allows a migrant
worker to ... stay in Italy®. Therefore, the tight control of employers throogh
the process of emersion from informal work can gateefurther vulnerability and
employment precariousness for undocumented orulaegnigrant workers, who
risk to be subjected to various forms of blacknzaitl exploitation by their em-
ployers as a precondition for the latter’'s contthgapport.

These shortcomings raise the question of whetlgulaazation programmes
are actually the best tool to realize a fair baéahetween the State interest to mi-
gration control and undocumented migrant workecgiseconomic rights. Irish
and Italian migration law exemplify a broader Ewap tendency to base labour
migration schemes on supposed labour market demahidé overlook employ-
ers’ pursuit of unskilled migrant workers. Thusef@rential routes are created for
highly skilled (i.e., highly paid) workers, whilenskilled ones are excluded - some-
times completely - from the possibility to immigedegally for the purpose of em-
ployment. As a result, the latter are pushed inmegular status and informal em-
ployment relationships.

Regularisation programmes such as the one desali®ce aim to remedy this
contradiction by allowing irregular or undocumentadjrant workers to acquire a
regular status with the collaboration of their eayglrs - but do so in a limited way.
The fiction of the undesirable worker in Europealndur migration regimes is then
only half-defeated.

While awareness of the contradictions and of thregpse effects of such a system
Is a crucial goal in itself, the described norm&atand policy choices pertain to State
sovereignty. States are obviously free to desigim thbour migration policies accord-
ing to what they identify as necessary for thetramal economy and for the domestic
labour market. There is obviously no positive Statigation under international or
European law to admit an unlimited number of tlwodmntry national workers on the
national territory, nor to grant a regular residestatus to all those who pursue fit.

In the light of these observations, the remainiag pf this chapter will explore
whether and to what extent undocumented and iraegulgrant workers are cur-

26 See RLUMBO, cit. supra note 20, p. 22.
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rently able to enjoy socio-economic and labourtggiegardless of their residence
status. Especially within legal systems that pb&mt into irregularity and informal
employment, this question is crucial to remedyghrerariousness and vulnerability
to labour exploitation. The next paragraph, theiti, amalyse the standards of pro-
tection of migrant workers’ rights in internatioreahd European law - with a spe-
cial focus on those who are undocumented or inrr@agular status. It will unveil
how these systems are currently incapable of cosgtigrg for the lack of protec-
tion of these workers’ socio-economic rights at éstit level.

4. — International and European Standards of Prttecof Migrant
Workers’ Socio-Economic Rights

At present time, international and European sourcéise field of human rights
law can be split in two groups with reference tgmant workers’ socio-economic
rights. A first group, mainly made up by soft-laausces and hard-law sources as-
sisted by non-judicial compliance mechanisms, @mas important protections of
such rights, including for undocumented or irregyleesident workers. On the other
hand, the majority of hard-law sources applicabl¢he European context focus on
extreme instances of exploitation such as slawenyjtude and forced labour.

As to the first group, the International Convention the Protection of the
Rights of All Migrant Workers and Members of ThEmmilies (“Migrant Workers
Convention™y envisages the widest protections for undocumenterkers. The
Convention draws a distinction between migrant wakwho are documented or
in a regular position and those who are not, babhitgra number of socio-economic
rights to the latter - such as the right to equahtment with citizens of the host
State as to working conditions, remuneration andassecurity and the right to
unionize (Articles 25-27). The Migrant Workers Coitige clarified that such
right to equality of treatment also produces hartabeffects, applying to relation-
ships between migrant workers and employers andrgéng a positive State obli-
gation to provide appropriate sanctions for empigyeho breach it

27 International Convention on the Protection of Rights of All Migrant Workers and Members of
Their Families (New York, 18 December 1990), enteréal fiorce on 1 July 2003.

2 Committee on the Protection of the Rights of Allgkint Workers and Members of Their Fami-
lies, General Comment No. 2 on the rights of migkaottkers in an irregular situation and members of
their families, 28 August 2013, para. 64, CMW/C/GC/2.
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However, precisely the inclusion of undocumented iaregular migrant work-
ers among the scope of this Convention has com¢ubto its low ratification rate
among States of immigration - likely due to therfeaencouraging irregular im-
migration fluxes. In 2013, the Council of the Eusap Union expressed the view
that the Migrant Workers Convention draws an “ifisiént distinction ... between
the economic and social rights of regular and utagmigrant workers”, deeming
this “not in line with national and EU policies”Before the adoption of the Mi-
grant Workers Convention, a similarly low ratificat rate characterized the 1975
ILO Convention on Migrant Worke¥s- whose Article 9(1) also established a right
to equal treatment as to “remuneration, social sigcand other benefits” for
workers with an irregular status.

In the same line, the Committee for Economic, S@aid Cultural Rights recently
clarified that the right to just and favourable ditions of work under Article 7 of the
International Covenant for Economic, Social and@al Rights (“ICESCR’®} specif-
ically relates to all migrant workers regardlesstatus - thus also including undocu-
mented workers within its scopeDifferently than the abovementioned legal soyrces
ICESCR has been signed and ratified by the majofit$tates of the international
community. However - while undoubtedly authoritativGeneral Comments by hu-
man rights treaty bodies are not legally binélirend therefore States Parties might al-
so choose to depart from the Committee’s interpoetaf Article 7 ICESCR.

2% Council of the European Union, Conclusions of @muncil and of the Representatives of Gov-
ernments of the Member States meeting within then€idon the 2013 UN High-Level Dialogue on Mi-
gration and Development and on broadening the dpreat-migration nexus, 19 July 2013, para 13,
available at: #ttp://register.consilium.europa.eu/doc/srv?I=EN&®&2012415%202013%20INHT
For an analysis of the low ratification rate of Megrant Workers Convention, seeeBMOND, “The Tri-
angle that could Square the Circle? The UN Internati€onvention on the Protection of the Rights of
All Migrant Workers and Members of Their FamiliesetEU and the Universal Periodic Review”, Euro-
pean Journal of Migration and Law, 2015, p. 39 ff.

30 Convention concerning Migrations in Abusive Coratis and the Promotion of Equality of Op-
portunity and Treatment of Migrant Workers (Gene4 June 1975), entered into force on 9 December
1978. ltaly is one of the few countries of immigoatiwhich has ratified the Convention.

%1 International Covenant on Economic, Social andu®al Rights (New York, 16 December 1966),
entered into force on 3 January 1976.

32 Committee on Economic, Social and Cultural Rigitsneral Comment No. 23 (2016) on the right
to just and favourable conditions of work, 27 AR@16, para. 42 (let. e), E/C.12/GC/23.

33 KELLER and GROVER, “General Comments of the Human Rights Committeetheit Legitima-
cy”, in KELLER and UFsSTEIN (eds.),UN Human Rights Treaty Bodies: Law and Legitima&gmbridge,
2012, p. 116 ff., pp. 129 -130.
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Moreover, domestic workers who are undocumenteth @n irregular status
have been identified as a particularly vulnerataltegory to labour exploitation by
the General Recommendation No. 26 of the Commitethe Elimination of Dis-
crimination against Woménand the ILO Domestic Workers Conventfonwhich
applies to any person engaged in domestic workinvidm employment relation-
ship. The latter source too has been so far rdthiga very low number of States,
although Italy and Ireland are both parties to it.

In the Council of Europe context, Article 19 of teeropean Social Charter
reserves the right to equal treatment with nat®mdlthe host State in relation to
working conditions and remuneration, taxes, actegastice and so forth exclu-
sively to migrant workers with a regular statustiéle 18(1) and (3), however, en-
visages an obligation for States Parties to “amxigting regulations in a spirit of
liberality” and to liberalize regulations on the gioyment of foreign workers in
order to ensure the right to engage in a gainfaupation in the territory of other
Parties. Interestingly, the European Committee Social Rights (“ECSR”) has
found domestic labour migration systems grantirigrjty to EEA workers to be
incompatible with such provisions. This assessnhast also involved Italian and
Irish laws on the matt&r However, this interpretation may hardly producsgmif-
icant impact on the rights of undocumented workersuch less foster opportuni-
ties for legal labour migration. First, the Conatus of the ECSR are not directly
enforceable in the domestic jurisdictions of SRégties, and the latter are general-
ly not compelled to comply with them. Second, amastimportantly, the Charter
has an extremely restricted scope of applicatioennibh comes to non-EEA work-
ers, because it only applies to migrant workers a@ocitizens of a State Party and
move to the territory of another State P#rty

Moving on to the second group of legal sourcespntgmt protections for undoc-
umented workers have been established both witleilCbuncil of Europe and Euro-

34 Committee for the Elimination of Discrimination agst Women, General Recommendation No.
26 on women migrant workers, para. 22, 5 December,Z0BBAW/C/2009/WP.1/R.

35 Convention concerning decent work for domestic warK&eneva, 16 June 2011), entered into
force on 5 September 2013.

%6 European Social Charter (revised) (Strasbourga$ M96), entered into force on 1 July 1999.

37 European Committee of Social Rights, Conclusiddk2? Italy, Art. 18(1), 2012/def/ITA/18/1/EN;
Conclusions 2012, Italy, Art. 18(3), 2012/def/ITA/28N; Conclusions 2012, Ireland, Art. 18(1),
2012/def/IRL/18/1/EN; Conclusions 2012, Ireland, Ag(3), 2012/def/IRL/18/3/EN.

%8 See para. 19 of the Preamble to the European|Stitiater.
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pean Union law. As to the former, the European CouHuman Rights (“ECtHR”)
has extracted positive State obligations to pratedbcumented migrants against se-
rious forms of labour exploitation from Article 4 the European Convention on
Human Rights (“ECHR”). In the judgment &antsev v. Cyprus and Rusighe
ECtHR clarified that the positive obligation to sgt an effective system of protec-
tion against trafficking and forced labour does siatply involve criminal law, but
also labour migration law. This case concerned ungoRussian woman who had
been subjected to trafficking for the purpose aluséexploitation. Here, the ECtHR
found Cyprus in breach of Article 4 ECHR specifigddecause it had put in place a
visa regime for cabaret artists that did not enstfetive protection against traffick-
ing to workers. By doing so, this judgment revedlsel existence of a link between
precarious migration status and vulnerability tplenatiory®.

The judgments oSiliadin v. Francé, C.N. and V. v. Franc¢g andC.N. v. the
United Kingdor# directly concerned labour exploitation. These sasencerned
third-country national women brought into the Unierritory at a very young age
and in some instances while still minors. They wiereed to perform unpaid do-
mestic work by employers who exploited their vuaiglity, stemming from their
undocumented status and their related risk of expulfrom the host State. In this
context, the ECtHR identified a positive obligatiamder Article 4 ECHR to put up
an effective legal framework to contrast slavergrvéude and forced labour.
Therefore, the respondent States were found incbreé Article 4 ECHR due to
their failure to qualify these conducts as crimio#ences in their domestic law
Moreover, theC.N. judgment also specified the existence of a proadcubliga-
tion to conduct effective and thorough investigasian this fielc.

By clarifying these principles, the ECtHR created important human rights
framework for the protection not only of young gidubjected to servitude and

% Rantsev v. Cyprus and Russipplication No. 25965/04, Judgment of 7 Januard@0

40 MuLLALLY and MURPHY, “Migrant Domestic Workers in the UK: Enacting Exsions, Exemp-
tions and Rights”, iMuLLALLY (Ed.)Care, Migration and Human Rights: Law and Practiédingdon,
2015, p. 59 ff.

41 Siliadin v. France Application No. 73316/01, Judgment of 26 July 2005.

42 C.N. and V. v. FrangeApplication No. 4239/08, Judgment of 11 October 2012

43 C.N. v. the United Kingdompplication No. 4239/08, Judgment of 13 Novembetr20

44 Siliadin v. Francecit. supranote 41, paras. 130-14@;N. and V. v. Frangeeit. supranote 42,
paras. 104-108C.N. v. the United Kingdomit. supranote 43, paras. 70-82.

4 C.N. v. the United Kingdopgit. supranote 43, paras. 60-82.



112 Fulvia Staiano

forced labour but more broadly of all migrants eluded undocumented ones -
against labour exploitation. Undoubtedly, the iméamtion of the ECtHR into hori-
zontal relationships between employers and empiyaed the establishment of
positive State obligations indirectly aimed thengigant vulnerability stemming
from undocumented status is a significant developnteor these reasons, this case
law has been qualified as a step towards a steagpication of the ECHR to em-
ployment relationships

At the same time, the extreme character of theo#tgbion suffered by the ap-
plicants in the judgments at issue suggest thatelessyance pertains more to the
field of civil rights than to that of socio-econamiights. While the two realms
cannot be neatly distinguished, it should not lBendor granted that the same pos-
itive obligations established by the ECtHR withpest to individuals subjected to
domestic servitude might also apply to more comifeoms of labour exploitation,
let alone to breaches of labour rights.

At EU level, Directive 2009/50 (“Employers’ Sanai® Directive”}” establish-
es minimum standards on measures against employedtsrd-country national
workers with an irregular status. According to Baagh 2 of its Preamble, the aim
of the Employers’ Sanctions Directive is to elintmda key pull factor for illegal
immigration into the EU”, namely “the possibilityf obtaining work in the EU
without the required legal status”. To fulfil thism, the Directive establishes a
range of obligations for employers of third-countigtional workers (e.g., to verify
the residence status of prospective employeesy notify authorities of the com-
mencement of an employment relationsfiiphd for Member States (e.g. to ensure
that effective labour inspections are carried outhis ared, and that effective
mechanisms are in place to allow illegally employeatkers to lodge complaints
against their employer8) The Employers’ Sanctions Directive was impleménte

46 MANTOUVALOU, “Labour Rights in the European Convention on Humaght2: An Intellectual
Justification for an integrated Approach to Intetatien”, Human Rights Law Review, 2013, p. 529 ff.,
pp. 534-535. See alsoAWTOUVALOU, “Servitude and Forced Labour in the*2Tentury: the Human
Rights of Domestic Workers”, Industrial Law Jourr2006, p. 395 ff.

47 Directive 2009/52/EC of the European Parliament ahthe Council of 18 June 2009 providing
for minimum standards on sanctions and measuraasigamployers of illegally staying third-country
nationals, OJ L 168/24 of 30 June 2009.

“8bid., Art. 4.

“bid., Art. 14.

%0 |bid., Art. 13.
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very unevenly by EU Member States, and in somescasactually worsened the
situation of undocumented work&rdn ltaly, for instance, legislative decree no.
109/2012 unlawfully restricted the definition ofdipicularly exploitative working
conditions” adopted by the Directive, in present&vbich Article 13(4) establish-
es an obligation for Member States to grant resigrermits to exploited workers
under certain circumstancesAccording to the Directive, this condition is filied
whenever there is a striking disproportion of watkiconditions in comparison
with the terms of employment of legally employedrkeys:. Legislative decree
no. 109, on the other hand, provides this possibilia much more restricted num-
ber of situations of exploitation. Only three caaes indeed envisaged by its Arti-
cle 22(12bis), namely the illegal employment of more than threekers, the ille-
gal employment of at least one minor, and the exgosf workers to situations of
grave danger as to working conditions. This disaney between the Employers’
Sanction Directive and the Italian implementingiségion was highlighted, to-
gether with other issues, in a complaint to theopaan Commission submitted in
June 2015 by the Association for Juridical Studiesmmigration (“ASGI”)*

The existing protections of the rights of migrardrisers in an irregular or un-
documented status at supranational level - anda tegree of implementation at
domestic level - suggest a strong resistance déSta accept significant limita-
tions of sovereignty in this field. Particularly ialation to labour rights and socio-
economic rights, the majority of States of immigmathave appeared very reluc-
tant to assume positive obligations beyond theggtmn of migrant workers clear-
ly identifiable as victims. Thus, the fear of enging the illegal entry of third-
country nationals for the purpose of work by redsmiy them with basic rights
steered many States away from ratifying key congastand treaties in this field.
This lack of legal commitment constitutes a furtseurce of vulnerability to ex-
ploitation for undocumented and irregular workevhjch aggravates the effects of

51 platform for International Cooperation on Undocutee Migrants (PICUM)Employers’ Sanc-
tions: Impacts on Undocumented Migrant Workers’ RightSour EU CountriesApril 2015, available
at: <http://picum.org/picum.org/uploads/publication/EmnsrSanctions Final.pdf

52 In particular, this provision establishes an odiign for Member States to define in their national
law the conditions under which said residence permitht be granted on a case-by-case basis and for
the duration of relevant national proceedings.

53 Art. 2(i) of Directive 2009/52¢it. supranote 47.

5% A synthesis of the complaint is available athttg://www.asqi.it/english/sanctions-against-
employers-of-illegally-staying-third-country-natials/.
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the discussed restrictions to legal labour migratimutes despite a significant de-
mand for third-country national workers.

This tendency has been mirrored by a focus ofmatgwnal and European law -
including human rights law - on the most extrensgances of labour exploitation,
consisting in breaches of civil rights such asrtpbt to be free from slavery, servi-
tude and forced labour under Article 4 ECHR. Sudbadure especially character-
izes binding sources of international and Europgaan

As a result, the recognition of basic socio-ecomonghts for undocumented or
irregular migrant workers is more likely to derifrem judicial interpretations of
domestic legislation carried out by national courégher than from general stand-
ards established at supranational level. In famt) in Ireland and in Italy domestic
courts have in some instances elaborated integestterpretations that have fos-
tered a stronger protection of undocumented or anigworkers’ rights than what
is currently afforded by the weak standards esthbll by international and Euro-
pean law. The next paragraph will illustrate a gigant example of this phenome-
non, concerning the recognition of labour rightaut@locumented or irregular mi-
grant workers in the domestic jurisdictions of &l and Italy. Through this ex-
ample, the next paragraph will analyse to whatrexdemestic courts have at least
in part remedied the current lack of internatiocammitment of their respective
States to ensuring the respect of all migrant wstksocio-economic rights.

5. — Labour Rights for lllegally Employed Migrantkidicial Solutions
from Italian and Irish Courts

Ireland and Italy adopt a fundamentally diverggmpraach to the employment
of third-country nationals in breach of domestienigration law. In line with other
common law countries such as the United Kingdorsh llaw provides that in case
of employment of a worker without an employmentnpieér both the employer and
the employee commit an offeriteOn the other hand, Article 22(12) of the Italian

%5 Employment Permits (Amendment) Act 2014, S2. Fgeneral review of different approaches
adopted at international, regional and domestiellaith respect to the protection of labour rightsro-
grant workers employed in breach of immigration lasex EwWHURST, “The Right of Irregular Immi-
grants to Back Pay: The Spectrum of Protectiomiarhational, Regional, and National Legal Systems”,
in CosTELLO and RREEDLAND (eds.),Migrants at Work: Immigration and Vulnerability in baur Law
Oxford, 2014, p. 216 ff.
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Testo Uniccexclusively targets employers, stating that thoke employ workers
who do not hold a valid residence permit are pwedsiith imprisonment and the
payment of a fine.

Regardless of the legislative choice to criminatize conduct of migrants who
engage in dependent work without a residence amdddt permit, a common issue
that has arisen in both the Irish and the Italiarsgiction stems from the principle
whereby an employment contract concluded in brezcthe law cannot be en-
forced by a judicial authority. A rigid applicatiar such a principle would prevent
undocumented migrant workers from enjoying evenrtwst basic labour rights,
such as the right to protection against unfair @sal, the right to daily and weekly
rest, or the right to receive minimum wage. Italeard Irish courts have been pre-
sented with this issue. Despite the opposite agpesaof their respective norma-
tive frameworks in relations to the responsibibfymigrant workers as to their par-
ticipation to illegal employment contracts, it rg@resting to note that such courts
are converging towards similar solutions.

In Italy, the Corte di Cassazionehas interpreted Article 22(12) of theesto
Unico as compatible with employers’ obligation to pay §ien contributions as
well as wages to undocumented workers. In fact) suncobligation is still in place,
and can be enforced by competent courts even wigeanployment contract is il-
legal. The Court grounded this interpretation otiode 2126(2) of the Civil Code,
which grants dependent workers with the right ttenee compensation whenever
they have been employed in breach of norms eshaolisvith the aim to protect
employees. It considered that Article 22 of Tresto Unicaalso aims to ensure that
migrant workers enjoy adequate living and workiogditions, and thus to protect
them. As such, this provision must be included nithe scope of Article 2126(2)
of the Civil Code, and illegal contracts constitatéegitimate ground for migrant
workers to pursue pension contribution and wagégaiol by employers.

Due to its focus on the right to receive wagess ttase law might appear of
limited relevance for the recognition of other smseconomic rights to migrant
workers. However, this feature does not constitutensurmountable obstacle to

% Corte di Cassazione CivilgSezione Lavor@)G.M. v. Uniriscossioni S.P.A. ed Istituto Nazionale
della Previdenza Social@6 March 2010, No. 738@orte di Cassazione CiviléSezione LavoroR.G.
v. Istituto Nazionale della Previdenza Soci@éJyovember 2010, No. 2255@prte di Cassazione Civile
(Sezione LavorgC.S. v. Cu.Re21 September 2015, No. 18540.
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the expansion of the principles established thet@iother socio-economic rights.
First, the Cassaziondtself noted that the right to wages envisagedAbiicle
2126(2) of the Civil Code logically encompasse® dle right to receive pension
contributions. Therefore, it concluded that the Eygr in this case also had an ob-
ligation to pay said contributions to social setyuservices for illegally employed
workers’. Moreover, the principles established by @&ssazionen this context
are of a sufficiently general nature to be potdigtepplied to other labour rights. It
is particularly noteworthy that this court justdiets conclusions stating that “al-
lowing employers who breach the law on the emplayneé third-country nation-
als to avoid paying retributions and wages wouldrahe basic rules of market and
competition ..., enjoying clearly more favourable dibions than those who re-
spect the law®. This principle may also be applied, for instane preaches of
Decreto LegislativaNo. 66/2003 on working timie(undoubtedly an area where
wide margins of profit are available to employetsowail to respect the law).

While the solution elaborated by Italian courtsespp to be quite straightforward,
in Ireland the matter was complicated by the nareathoice of considering undocu-
mented migrants who work without an employmentramitas criminal offenders.

In the Irish context, the illegality of an employmieontract concluded with a
worker who does not hold an employment permit waaldished through judicial
interpretation on the grounds of Section 2 of tmeplyment Permits Act. One
case in particular marked an interesting evolutibfrish law and jurisprudence on
this matter. On 31 August 2012, the High Courtrefdnd assessed the case of a
Pakistani undocumented worker (Mr Younis) who hadrbrecruited by his second
cousin (Mr Hussein) to work as a chef at his restai. As ascertained by the

57 Judgment No. 7380/2016it. supranote 56, para. 3 of Legal Grounds (author’s trditsii

%8 |bid. This principle was further reinstated by fBassazionén judgments Nos. 22559/2010 and
18540/2015djt. supranote 56).

% Decreto Legislativano. 66 of 8 April 2003 Attuazione delle direttive 93/104/CE e 2000/34/CE
concernenti taluni aspetti dell'organizzazione ‘dedirio di lavoro, G.U. no. 87 of 14 April 2003, S.O.
no. 61. As clarified by its title, the decree impkarted Directive 104/93/EC and its subsequent amend-
ment Directive 34/2000/EC in the Italian order (Cailbirective 93/104/EC of 23 November 1993 con-
cerning certain aspects of the organization of waykime, OJ L 307 of 13 December 1993, and Di-
rective 2000/34/EC of the European Parliament anithe@ Council of 22 June 2000 amending Council
Directive 93/104/EC concerning certain aspects efdiganisation of working time to cover sectors and
activities excluded from that Directive, OJ L 195lofAugust 2000).

80 High Court (Ireland)Hussein v. The Labour Court & Analudgment of 31 August 2012, availa-
ble at: <ttp://www.bailii.org/ie/cases/IEHC/2012/H364.html
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Rights Commissioner and by the Labour Court in lodegrees of jurisdiction, Mr
Younis had been exploited by Mr Hussein. He wasiireq to work seven days a
week with no holidays, and he only received “poakeiney in cash” as péyHis
position had never been regularized nor formalia&tile the Labour Court had
found Mr Hussein in breach of several labour laws particular the Terms of Em-
ployment (Information) Act 1994, the Organisatidnorking Time Act 1997 and
the National Minimum Wage Act 2000 - the latterussfd to pay the compensation
awarded to Mr Younis. Before the High Court, heuadythat Mr Younis could not
invoke the mentioned employment legislation becaheecontract of employment
was fundamentally illegal in absence of an emplaynpermit.

The High Court upheld this view. It observed that extensive and non-
formalistic interpretation of the law was impossiloh this case. At the time of the
judgment, Section 2(4) of the Employment Permit$ &towed employers to de-
fend criminal proceedings brought against themefoploying undocumented mi-
grants by stating that they had taken “all reastenateps to secure compliance”
with the Act itself. The same possibility was noamted to employees. The High
Court, then, necessarily had to deduce that aasf@amployees were concerned, the
offence of working without an employment permit wassolute. Consequently,
any reasons for failure to comply with the law viraslevant, and the employment
contract irremediably vo#d

Nonetheless, the High Court was dissatisfied witkrety dismissing Mr
Younis’ claim. While it believed this result to tieescapable on the application of
established legal principles”, it also observed ttieere must be some concern that
this legislation will produce (and, perhaps, hasdpced) consequences which
were not foreseen or envisag&dln particular:

“it may not have been intended by the Oireachtasuhdocumented migrant workers -
not least a vulnerable migrant such as Mr. Yourshould be effectively deprived of the
benefit of all employment legislation by virtue ok illegal status, even though he or she
may not be responsible for or even realise theraatfithe illegality®-.

61 1bid., para. 2.

62 bid., paras. 13-16.
% bid., para. 23.
641d.
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Therefore, in an unprecedented move, the High Cdecided to transmit a
copy of its decision to Irish institutional bodiesncluding the Minister for Jobs,
Enterprise and Innovation - in order to encouragfection on the effects of the
legislation in place.

In response, the Irish Parliament included emplsyehin the scope of the
exception provided by Section 2(4). The current Eympent Permits (Amend-
ment) Act 2014, indeed, allows employees to bring actions against employers
whenever they can prove that they took all steps dne reasonably open to them
to ensure compliance with the requirement of hgdin employment permit. This
solution, however, is unsatisfactory. The generalgple of illegality of the em-
ployment contract still denies access to justicéhtse workers who are unable to
demonstrate that they took “all reasonable stepsbmply with the law.

Against this complex background, the Irish Supredoert weighed in on the
issue with a significanbbiter dictum On 25 June 2015, the Supreme Court reject-
ed an application by Mr Hussein where he maintaitieed the High Court had
erred in lawt. Although it was not necessary in this contex¢xamine the issue of
the illegality of the contract, the Supreme Coudgamingfully observed that tradi-
tional judicial principlesvhereby such an illegality constitutes a groundniotr en-
forcing an employment contract “may have to beeeed or nuanced in the light
of the modern regulatory environment, and applieth whe principle of propor-
tionality in mind’®”. Moreover, the Court reinforced this view by digtiishing the
case where the illegality of a contract stems ffeamething which was inherently
immoral or inherently against the public interedtsim that of “an inherently law-
ful subject matter?® such as an employment relationship. The Supremet @ot-
ed that the latter case could in some instances gbe to civil claims of labour
rights, without referring to the “reasonable stepsge.

8 MURPHY, “Access to Justice for Undocumented Migrant Domeéafarkers in Europe: The Con-
sequences of Constructed lllegality”, iruMALLY , cit. supranote 40, p. 110 ff., p. 122.

% Supreme Court (Irelandijussein v. The Labour Coududgment of 25 June 2015, available at:
<http://www.bailii.org/ie/cases/IESC/2015/S58.h#ml

57 1bid., para. 52.

% |bid., para. 53.
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6. — Concluding Remarks

The convergence of Italian and Irish courts ongheaciple whereby migrants
who are illegally employed should not be prevertedn enforcing their labour
rights because of their irregular residence prorspigeral observations of a more
general character. The examined case law sugdestxtremely positive effect of
extensive judicial interpretations carried out lmymestic courts on undocumented
and irregular migrant workers’ labour rights. Ulétely, these courts were able to
establish a fair balance between the state integsevent and suppress the illegal
employment of migrants and the need to protectatier from labour exploitation.

The cases examined in this chapter reveal the itapoe of coordinating labour
law and immigration law. In many instances, doneelstiv generates vulnerability
for migrant workers not because of single provisidmut due to the interaction of
norms pertaining to traditionally separated realiifsus, a right theoretically rec-
ognized to all migrant workers by labour law migletde factoimpossible to enjoy
for those who do not hold a residence permit bexaisimmigration laws that
criminalize the employment of irregular migrantsnérmative and judicial aware-
ness of this matter is therefore crucial to enghee effectiveness of domestic
norms that aim to protect all migrant workers relgss of their residence status.

On a more general level, the cases examined irp#psr suggest that an exten-
sive interpretation of immigration law by domestiourts is currently capable of
guaranteeing a stronger protection of migrant watk@ghts in comparison to what
is currently afforded by international and EU laimcluding human rights law.

It is meaningful - but not surprising - that intational and European law did
not play any role in the reasoning of either Ir@hltalian courts. This paper has
highlighted that undocumented workers’ socio-ecoicamnghts are mostly entrust-
ed to sources that are not supported by strong kk@mep mechanisms, or that are
rarely ratified by States of immigration. The siest supranational standards of
protection currently available to this group perten civil rights such as the right to
be free from trafficking, slavery, servitude andckx labour. In situations where
undocumented workers cannot be clearly qualifiech@pless victims, instead,
States have appeared more reluctant to accepfisagilimitations of sovereignty
- and particularly keen to retain as much conteopassible over the management
of labour migration. This phenomenon has been oetefd by the lack of further
ECtHR judgments on the issue of positive Stategalilbns as to their labour mi-
gration regimes after tHRantseyudgment.
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Carefully targeted regularization programmes aik thie corrective tool of
choice for legislators of European States to remmadyant workers’ vulnerability
generated by their irregular migration status. A& same time, domestic courts
have been challenging this system by ensuring undented workers’ access to
basic labour rightsis-a-visrestrictive provisions of immigration law.

While these developments are remarkable, the réwogrof undocumented
and irregular migrant workers’ labour rights withiard-law sources of interna-
tional and European law remains a goal to be pdrsiiee provision of universal
obligations for States of immigration in this realat least at regional level) is not
simply convenient from migrant workers’ point ofew. In addition to fostering
homogeneous levels of protection of migrant worlagainst labour exploitation,
the availability of common supranational standavdsild ensure that no employer
or State could benefit from this exploitation - ahds guarantee fair competition
also from a strictly economic perspective.
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SUMMARY: 1. Introduction. — 2. Migrant Workers in the Light of the ILO’s Legal Instruments
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Employment of Refugees in Host Countries. — 4. Forced Labour. £alWlEnforcement
Against Forced Labour 4.2. Forced Labour and Business. — 5. Conclusions.

1. — Introduction

International migration has been incorporated in several key internationally
adopted documents, including tbmiversal and Transformative 2030 Agenda for

* The author wishes to thank the two anonymous referees of this volume, for reading the manuscript and
providing useful comments. However, errors and omissions in the article are the sole responsibility of the

author.
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Sustainable Developmeéntereinafter the Agenda) and tieldis Ababa Action
Agenda(AAAA> The Paris Agreement on Climate Chaagaso includes im-
portant references to displacement due to climate change, stating that well-
managed migration has the potential to increase the resilience of climate-vulnerable
populations. In addition to that, the UN General Assembly has adopted a Resolu-
tion, namely theDeclaration of the second High-Level Dialogue on International
Migration and Developmetitby which Member States recognize that international
migration is a multidimensional reality of major relevance for the development of
countries of origin, transit and destination.

International migration is a worldwide phenomenon and it is caused in particu-
lar by three main drivers: the places where decent job opportunities exist are not
always where people live, and even when jobs may be available, the income differ-
ences prevailing in different countries provide the strongest incentives to mobility.
Income differentials coincide quite closely with demographic trends, which are the
other key driver of migration. The third driver of mobility is the pressure on people
to escape from situations of conflict, repression, or, increasingly, the consequences
of climate change.

The recognition of migration as a condition for development by the United Nations
is an important indicator of a new awareness of the problem at international level.

The guestion remains how to reconcile the restrictions that may accompany the
granting of access of migrants to labour markets with the principle of equal treatment
and non-discrimination. Such restrictions can address multiple facets of the migration
process: limits on time, limits on mobility and limits on family reunification.

Many of the issues raised by migration are eminently technical and need to be
addressed in the context of overall labour market policies.

The first effort must be to dismiss the notion that by virtue of the major disad-
vantages which migrants may face in their countries of origin, it is acceptable for
them to be subjected to lesser disadvantages and injustice in the countries to which

I Transforming our world: the 2030 Agenda for Sustainable Development, UN Doc. A/RES/70/1, 25
September 2015.

2 Addis Ababa Action Agenda of the Third International Conference on Financing for Development,
UN Doc. A/RES/69/313, 27 July 2015.

3 Report of the Conference of the Parties on its twenty-first session, held in Paris from 30 November
to 13 December 2015, UN doc. FCCC/CP/2015/10/Add.1.

4 Declaration of the High-Level Dialogue on International Migration and Development, UN Doc.
A/68/L.5, 1 October 2013.
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they go to seek work.

It is important to consider that, as far as international law is concerned, instru-
ments to facilitate labour migration, in order to foster development, dates back to
the Fifties. It is the case of Convention ®fidration for Employment Convention,
1949y and 143 Migrant workers, supplementary provisiori®75}) of the Interna-
tional Labour Organization (ILO), followed by thaternational Convention on the
Protection of the Rights of All Migrant Workers and members of Their Families
adopted by the UN in 1990.

The scope of this paper is to outline the international legal instruments, and in
particular those introduced by the International Labour Organization, which can be
assumed as a lighthouse for the defence of migrant workers’ rights, with the special
intent to find out why these instruments struggle to be implemented effectively.

The analysis will focus on three particular aspects. The first, and more general,
part will concentrate on the ILO’s praxis as far as labour migrations is concerned.
A special focus will be given to the effective implementation of ILO’s binding and
non-binding instruments. The intent is to understand why both Conventions and
Recommendations struggle to be put into practice by States, despite the copious
production of such legal instruments by the ILO.

In the wake of these considerations, second and third parts will move to particu-
larly problematic areas, namely the employment of refugees and the phenomenon
of forced labour. The two areas, among other things, appear to influence each oth-
er. In particular, the precarious situation of these refugees may render them vulner-
able to discriminatory practices which can lead to exploitation and the denial of
fundamental principles and rights at work, even to forced labour.

2. — Migrant Workers in the Light of the ILO’s Legal Instruments and
Praxis

This paragraph analyses ILO’s juridical instruments which are directed to the
protection of migrant workers. In particular, the focus is to analyse if and how they

5 Migration for Employment Convention (Revised) (Geneva, 1 July 1949), entered into force on 22
January 1952.

6 Convention concerning Migrations in Abusive Conditions and the Promotion of Equality of Oppor-
tunity and Treatment of Migrant Workers (Geneva, 24 June 1975), entered into force on 9 December
1978.
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are fully implemented. In doing so, a brief comment on ILO’s internal structure and
on its legislative procedure is required.

The mandate of the ILO is the progressive improvement of working conditions
among its members, which today number 183, thus nearly universal membership.
What makes the ILO distinct from other international organizations is its tripartite
structure, which includes workers’ and employers’ organizations in all activities of
the organization on an equal footing with Member States. The Governing Body
(GB) is the executive council of the ILO, it has a tripartite structure, and it holds
three sessions each year in March, June and November, in Geneva. The tasks of the
GB include setting the programme and budget, the preparation of the agenda of the
annual International Labour Conference, the follow-up to decisions taken at the
ILC and the election of the Director-Genérdlhe GB is composed of 28 govern-
ment members: employers’ members and 14 workers’ members are elected at the
ILC every three years, although ten seats are reserved for countries of chief indus-
trial importance.

In putting its mandate into practice the ILO primarily relies on normative regu-
lation, in the form of legally binding Conventions and non-binding Recommenda-
tions, adopted through majority vote by the annual International Labour Confer-
ence (ILC), the legislative organ of the ILO.

Up to today 189 Conventions and 201 Recommendations have been adopted,
although the pace at which these standards are adopted has slowed considerably
since the 1990s. The supervision of these instruments rests on two important com-
mittees of the ILO: the independent Committee of Experts on the Application of
Conventions and Recommendations (CEACR) and the Committee on the Applica-
tion of Standards of the 15C

It is worth noting that the ILO’s governing bodies has identified in total eight
ILO Conventions as fundamental to the rights of people at work and hence applica-
ble to all workers. In particular, ILO Conventions Nos. 29, 87, 98, 100, 105, 111,
138 and 182 covering freedom of association and collective bargaining, child la-
bour, forced and compulsory labour, discrimination on respect to employment and

" JoHNsTON The International Labor Organization. Its work for social and economic progkess
don, 2007.

8 See HOMANN, Steps to Compliance with International Labour Standards. The International La-
bour Organization (ILO) and the Abolition of Forced Labadeidelberg, 2011.
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occupation should be recalled. In effect, the 1998 ILO Declaration on Fundamental
Principles and Rights at Work stresses at Article 2 that all ILO Members, even if
they have not ratified the Convention in question, have an obligation arising from
the very fact of membership in the Organization to respect, to promote and to real-
ize, in good faith and in accordance with the Constitution, the principles concern-
ing the fundamental rights. In addition to that, the 1989 Directive on Safety and
Health at Work defines “worker” as “any person employed by an employer” with-
out restricting it to regular workers.

2.1. — A Step Further on Migrant Workers’ Rights Defence

There are three main migrants’ rights — as highlighted by the European Union
Agency for Fundamental Rights in its Report on Fundamental Rights of migrants in
an irregular situation in the European Unienwhich are central to ensuring fair
employment conditions for immigrants in an irregular situation.

The first one relates to avoid withheld or unfair remuneration and the possibility
of claiming fair payment. Article 9(1) of the ILO Convention No. 143 (1975) states
that: “Without prejudice to measures [...to ensure] that migrant workers enter na-
tional territory ... in conformity with the relevant laws and regulations, the migrant
worker shall, in cases in which these laws and regulations have not been respected
and in which his position cannot be regularised, enjoy equality of treatment for
himself and his family in respect of rights arising out of past employment as re-
gards remuneration, social security and other benefits”.

However, seeking justice by reporting an incident of underpayment or withheld
pay is neither simple nor common. One of the main obstacles to obtain unpaid wages
is the difficulty in proving a work relationship, in particular the lack of an employ-
ment contract. In other cases, the dispute is on the actual number of hours worked.

The second fundamental right is the access to compensation for work accidents.
On this point, Article 27 of the ILO Convention No. 121 on Employment Injury
Benefitg® affirms that: “Each Member shall within its territory assure to non-
nationals equality of treatment with its own nationals as regards employment injury

® EU Agency for Fundamental Right®eport on Fundamental Rights of migrants in an irregular
situation in the European UnipiNovember 2011.

10 Convention concerning benefits in the case of employment benefits (Geneva, 8 July 1964), entered
into force on 28 July 1967.
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benefits”. This also applies to migrants in an irregular situation depending on the
definition of an employee according to national law.

Last but not least, there is the right of access to justice: a number of obstacles
make it difficult for migrant workers in an irregular situation to claim their rights in
court. This difficulty may increase the migrants’ dependency on employers and
diminish the likelihood that they will denounce incidents of abuse or other labour
law violations. Problems for access to justice may be fear of detection; security of
residence; low rights awareness; evidence requirements. In this context, it clearly
appears how much important could be the role of trade unions, which has been rec-
ognised by ILO in its Convention on Freedom of Association No. 87. The Conven-
tion also confirms that the right to join trade unions is applicable to migrant work-
ers in an irregular situation.

The 1949 Convention concerning Migration for Employment covers recruit-
ment and working conditions’ standards for migrant workers. It establishes the
principle of equal treatment of migrant workers and nationals with regard to laws,
regulations and administrative practices that concern living and working condi-
tions, remuneration, social security, employment taxes and access to justice.

The 1975 Convention concerning Migrations in Abusive Conditions and the
Promotion of Equality of Opportunity and Treatment of Migrant Workers was the
first multilateral attempt to address irregular migration and to call for sanctions
against traffickers of human beings. It emphasized that Member States are obliged
to respect the basic human rights of all migrant workers, including irregular mi-
grants. It also provided that lawfully present migrant workers and their families
should not only be entitled to equal treatment but also to equality of opportunity,
e.g. equal access to employment and occupation, trade union and cultural rights and
individual and collective freedoms.

The effort of the International Labour Organization to defend migrant workers’
rights moved a step further in 2006 with the creation of the ILO Multilateral
Framework on Labour Migratiéh It contains 15 principles for promoting the
rights and welfare of labour migrants and their families, providing “guidelines for a
rights-based approach to labour migration”. The principles include, among others,
the opportunity to obtain decent and productive work in conditions of freedom, eg-

11 ILO, Multilateral Framework on Labour Migration. Non-binding principles and guidelines for a
right-based approach to labour migration, Geneva, 2006.
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uity, security and human dignity as well as the recognition of fundamental rights at
work, an income to enable people to meet their basic economic, social and family
needs and responsibilities and an adequate level of social protection. The Multilat-
eral Framework has been helpful in informing the development of national policies
on labour migration, often acting as a reference point.

While it has played an important role in setting standards, its non-binding nature
restricts considerably its influence, because it means that governments can select which
principles and recommended policies they wish to apply to migrant workers. In addi-
tion to that, the impact of the Framework is weakened by the fact that there is no robust
monitoring mechanism to evaluate how these principles are being enforced.

In 2011, the ILO promoted the Convention concerning Decent Work for Do-
mestic Workers, which entered into force in 2013. It was the first multilateral in-
strument to establish global labour standards for domestic workers, guaranteeing
them the same basic rights as other workers. The Convention establishes that do-
mestic workers, regardless of their migration status, have the same basic labour
rights as those recognized for other workers: reasonable hours of work, a limit on
payment in-kind, clear information on the terms and conditions of employment, as
well as respect for fundamental principles and rights at work, including freedom of
association and the right to collective bargaining.

In November 2013, only one month after ieclaration of the High-level Dia-
logue on International Migration and Developmé€HLD), the ILO issued the Re-
port of the discussion of thEripartite Technical Meeting on Labour Migration. It
focuses on the challenges and opportunities for the ILO in the follow-up to the
HLD and post-2015 development debate, in particular the effective protection of
migrant workers. Certain migrant workers’ protection gaps have been identified
with regard to recruitment, equal treatment for temporary migrant workers, mi-
grants in an irregular situation, access to social protection and portability of social
security benefits, among others.

On the occasion of the International Labour Conference, in 2014, the ILO,
which is also the Chair of the Global Migration Group, announced its new objec-
tive for the protection of migrant workers’ rights, namely a new Agenda on Fair
Migration2. The objective of ILO is to construct an agenda which not only respects

121LO, Fair Migration. Setting an ILO Agenda. Report of the Director-General, International Labour
Conference 103Session, 2014.
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the fundamental rights of migrant workers but also offers them real opportunities
for decent work. The ILO brings to this debate its right-based approach grounded
in universal values of equal treatment and non-discrimination. Migrant workers

should enjoy equal pay for work of equal value and they should be able to exercise
their fundamental rights, including trade union rights.

In setting an agenda for fair migration, the ILO pointed out that migrant work-
ers might be affected differently in relation to various conditions. In particular, it
matters a great deal whether migration is undertaken in a permanent or temporary
basis. The ILO’s Migration for Employment Recommendatiaontained in its
annex a model bilateral agreement distinguishing clearly between temporary and
permanent migration and prescribing additional rights for settlers.

Another important point is whether the migrant is in a regular or irregular sit-
uation. In fact, migration which takes place outside regular channels leaves the
workers concerned vulnerable to abuse and exploitation and, where human smug-
glers are involved, those dangers become all the more acute. Even if there is wide
consensus that migration should be regular, this consensus is more difficult to
achieve when large stocks of undocumented workers are already active in labour
markets, estimated at 11 million in the United States in 2@ht 1.9-3.8 million
in the European Union in 2003

Whether the migrant is granted or denied any or all of the rights, then, is a crucial
aspect. Governments determine the national legal framework for labour migration.
Many conclude bilateral agreements, and some are making migration one dimension
of regional integration processes. They also have the opportunity for cooperation in
the multilateral system to improve the governance of migration globally.

In fact, it has been noted that migration is increasingly taking place through
schemes providing for temporary or circular movement of workers or for the
movement of workers with specific skills. Such schemes raise important questions
about the provisions required to ensure decent treatment of the workers concerned
and equitable consideration of the interests of sending and receiving countries.

13 |LO, Recommendation concerning Migration for Employment (Revised 1949), GenéV#, 32
Session, 1 July 1949.

14 Pew Research Centr@,Nation of Immigrants: A Portrait of the 40 Million, Including 11 Million
Unauthorized 29 January 2013.

15 EU Agency for Fundamental Rightsundamental rights of migrants in an irregular situation in
the European Union: Comparative Repdrienna, 2011.
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The ILO is undertaking a mapping exercise to better understand and evaluate
the content of bilateral arrangements and has so far covered 160 agreements in Eu-
rope and Asia. In fact, the work being undertaken to collect and analyse the many
agreements already concluded by Member States to regulate the movement of
workers between them should be the basis for increased cooperation in this area to
promote fair migration practices.

2.2. — ILO’s Compliance on Its Binding and Non-Binding Instruments

The application of international labour standards is subject to a complex supervi-
sory system, as established by the ILO’s Constitution. It includes a regular reporting
system supervised by the Committee of Experts on the Application of Conventions
and Recommendations (CEACR), as well as special supervisory procedures dealing
with complaints alleging infringements of Conventions or cases relating to violations
of freedom of association rigktsThe CEACR is in charge of examining the applica-
tion of ratified Conventions on the basis of reports that governments — under Article
22 of ILO’s Constitution — are required to isSuén assessing whether States have
complied with their obligations the CEACR makes either observations or direct re-
quests: while the former relate to serious cases of hon-compliance the latter concern
either minor cases or technical issues in need of clarifi¢ation

Apart from the regular reporting and monitoring system, then, there is a special
three-part supervision procedure: Article 24 allows local, national or international
industrial workers’ or employers’ organizations to make a so-cedgbsentation
in which it may be claimed that a given Member State has failed to apply a ratified
Convention.

If the Government fails to implement the standards within the time limit speci-
fied in the recommendations of the Commission of Inquiry, according to Article 33
the GB “may recommend to the Conference such action as it may deem wise and

18 WisskIRCHEN and HEss Employers’ Handbook on ILO Standards-Related Activit@sneva,
2001.

17 Three different types of reporting obligations exist under the Constitution: Arts. 19, 22, and 35.
Art. 22 reports are due on ratified Conventions and provide information on the implementation and appli-
cation of ratified instruments.

18 After the number of reports on ratified Conventions arose significantly, in 1926 the ILC estab-
lished both the CEACR and the Conference Committee to take joint charge of the supervision of stand-
ards.
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expedient to secure compliance therewith”. Thus, Article 33 is the basis for the im-
position of sanctions within the special supervisory procedure against States not
implementing the recommendations of Commissions of Inquiry set up under article
26. After the GB has made a proposal, the ILC must approve and recommend the
measures under Article 33 in the form of a resolution; the actual implementation of
these measures is, however, left to the Member States.

A final supervisory body is the Committee on Freedom of Association (CFA), a
tripartite body that receives and reviews complaints alleging violations of the rights
of freedom of association and to collective bargaining. The CFA was created to
support the Fact-Finding and Conciliation Commission (FFCC) — set up on the ba-
sis of an agreement between the ILO and the UN Economic and Social Council in
1950. However, since the FFCC required consent of the concerned government, the
procedure was hardly used and instead the CFA became more active. The CFA
comprises nine members drawn from the three groups of the GB. Governments,
relevant workers’ or employers’ associations, or international employers’ and
workers’ organizations with ILO consultative status may trigger the Freedom of
Association procedure. It is not necessary that the State concerned has ratified the
relevant Conventions, Nos. 87 and 98. If the case is accepted, the government con-
cerned is asked to provide further information and the Committee will examine the
documentary evidence. A final or interim report by the CFA, including its recom-
mendations and conclusions, is then submitted to the GB.

Despite ILO’s efforts to verify the correct implementation of labour standards,
the ILO is currently facing a situation, in which its constituents find it increasingly
hard to agree upon new standards. In particular, States ratify new standards adopted
at a slower pace than before. The declining adoption rate of international labour
standards may be due to diverging interests and a lack of agreement among its het-
erogeneous members — including employers’ and workers’ organizations.

Looking at the ratification status, to this #ay9 ILO Member States out of 185
had ratified ILO Convention No. 97; 23 Member States had ratified Convention No.
143; and 10 Member States had ratified Convention No. 189. In total, two of ILO’s
185 Member States — Italy and the Philippines — had ratified all three instruments,
representing less than one per cent of ILO member States and hosting less than three

19 All data about ILO’s Conventions ratifications are available at:
<http://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:11001:0::NO>.
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per cent of all international migrants worldwide (5.9 million) in 2013.

In addition to the aforementioned ILO’s Conventions, it is worth noting that in
1990 the UN General Assembly introduced the International Convention on the
Protection of the Rights of All Migrants Workers and Members of Their Fafilies
which is to be considered as the third and most comprehensive international treaty
on migrant rights. It established international definitions for categories of migrant
workers and formalized the responsibility of States in upholding the rights of mi-
grant workers and members of their families. However, as highlighted by the Of-
fice of the High Commissioner for Human Rights — in charge of monitoring the
implementation of the Convention and working to further its ratification — none of
the States Parties to the 1990 Convention were major migrant receiving countries.
It clearly represents an important obstacle to the implementation of the Convention,
in consideration of the fact that only six of these countries hosted more than one
million international migrants. Even if over the past years the status of ratifications
improved slightly, the objectives of the Convention are far from being reached: as
of the end of 2013, 47 Member States (out of a total of 193 United Nations Mem-
ber States) had ratified the Convention. They collectively hosted 17 million inter-
national migrants in 2013, about seven per cent of the global migrant population.
Overall, 87 countries had ratified at least one of the four instruments regarding mi-
grant workers. Together they hosted 32 per cent of the world migrant population in
2010, or 75.8 million in absolute figures

3. — Refugees and Other Displaced Persons: Problems of Employment

Of the 17.4 millionrecognized refugees andgistered asylum seekers, and
millions of forcibly displaced persons, only a very small minority gain access to la-
bour markets in the formal economy, opportunities for decent work and satisfactory
conditions of employment and rights protection in the workplace.

In 2015, more than 244 million international migrants were estimated to live
outside their countries of origin for more than 12 maoati@f these, the ILO esti-

20 International Convention on the Protection of the Rights of All Migrant Workers and Members of
Their Families (New York, 18 December 1990), entered into force on 1 July 2003.

21 United Nations Human Rights Office of the High Commissioner, Map of ratifications of the Inter-
national Convention on the Protection of Rights of All Migrant Workers and Members of Their Families,
available at: <http://www.ohchr.org/Documents/HRBodies/CMW/StatRatCMW.pdf>.

22 UNDESA, “Trends in International Migration”, Population Facts No. 2015/4, UN Department of
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mates that over 150 million (about 62 per cent) are migrant wétk&isbally,
almost 61 million people are forcibly displaced by conflict, violence and human
rights violations, overwhelmingly in emerging economies (UNHCR (2015)). By
mid-2015, an estimated 15.1 million of this total were refugees. The top five coun-
tries of origin — the Syrian Arabic Republic, Afghanistan, Somalia, Sudan and
South Sudan — account for 10 million refugees, while the top five hosting countries
in absolute numbers — Turkey, Pakistan, Lebanon, the Islamic Republic of Iran and
Ethiopia — accommodate 6.1 million refugees.

Access to work may be prohibited or restricted by law and those that do manage
to find work do so, in many instances, in the informal economy — the main labour
market in many of the refugee-impacted countries. The precarious situation of
these populations renders them vulnerable to discriminatory practices which can
lead to exploitation and the denial of fundamental principles and rights at work.
The failure to uphold fundamental principles and rights at work can result in situa-
tions of forced labour, bonded labour, child labour and sexual exploitation.

In situations where the displacement of refugees is protracted, unacceptable
forms of work are rising in magnitude. For example, in Jordan, Lebanon and Tur-
key, the incidence of child labour among the Syrian refugee population has in-
creased dramatically in the last few years, reversing gains made in addressing the
phenomenon among the national population

Discussion about this enormous problem have taken place within the ILO dur-
ing a side event organized at the 14th Session of the International Labour Confer-
ence (ILC) in June 2015 and during the 325th and 326th Sessions of the Governing
Body in November 2015 and March 2016 respectively. In this context, the Govern-
ing Body at its 326th Session agreed to convene a tripartite technical meeting on
the access of refugees and other forcibly displaced persons to the labour market. It
was aimed at: discussing the adoption of a set of guiding principles to inform poli-
cy measures on the access of refugees and other forcibly displaced persons to the
labour market based on relevant ILO standards and other related human rights in-
struments, as well as good practices where these exist; recommending ways to dis-

Economic and Social Affairs, Population Division, 2015.

Z L0, ILO global estimates on migrant workers: Results and methoda®gyeva, 2015.

24 ILO, UNICEF, Save the Children and Ministry of Labo@hildren living and working on the
streets of Lebanon: Profile and Magnitydeebruary 2015.
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seminate and give practical effect to such ILO guidance, including to inform na-
tional and multilateral responses and forums; preparing the ILO and its constituents
to contribute to international events addressing global concern about refugees and
forced displacement, in particular the UN General Assembly Summit addressing
large movements of refugees and migrants and the US Summit on the refugees cri-
sis both to be held in September 2016.

A related feature is that globally, the majority of refugees, forcibly displaced
persons, IDPs and returnees, now live in urban and rural areas usually among their
host communities, not in refugees’ camps. As displacement becomes increasingly
protracted, cities may offer better economic prospects than camps and rural areas.
But access to urban labour markets is usually constrained by unclear legal status
and degree of enjoyment of economic and social rights. Competition in the highly
crowded informal economy, where most forcibly displaced persons search for
work, results in unfair competition for unauthorized and unprotected jobs.

The ILO has a mandate to protect the interests of all workers “when employed
in countries other than their own” including refugeds its 2016 General Survey
concerning the ILO’s migrant worker instruments, the Committee of Experts on the
Application of Conventions and Recommendations stated that: “Refugees and dis-
placed persons, where they are employed as workers outside their own countries,
are covered by the instrumertts’Against this backdrop, the ILO is challenged to
further define, enhance and implement its contribution both to the overall interna-
tional effort to assist refugees and other forcibly displaced persons and through its
own distinctive expertise and services to member States to support them in facing
these challenges.

3.1. — Difference of Treatment in Labour Context Between Refugees and Dis-
placed Persons

In the context of forced migrations, a distinction must be introduced between
refugees and displaced persons in general. A refugee recognized under the provi-
sions of the 1951 Refugee Conventipin fact, may also benefit from certain la-

L0, Constitution of the International Labour Organisation, Preamble.

26 1LO, Promoting Fair Migration, Geneva, f06.C Session, 2016.

27 Convention relating to the Status of Refugees (Geneva, 28 July 1951), entered into force on 22
April 1954 (“Refugee Convention”).
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bour rights spelled out in Article 17 to 19 of this Convention (access to employ-
ment), Articles 15 and 24 (labour rights), and Article 15 (right of association
through trade unions). Article 17 of the Refugee Convention extends to refugees
the most favourable treatment accorded to nationals of a foreign country in the
same circumstances as regards the right to engage in wage-earning employment.
The same Article specifies also that “restrictive measures imposed on aliens or the
employment of aliens for the protection of the national labour market shall not be
applied to a refugee who was already exempt from them at the date of entry into
force of this Convention for the Contracting State concerned” or to a refugee who
has completed three years’ residence in the country. The same conditions are re-
served to a refugee who has a spouse possessing the nationality of the country of
residence or who has one ore more children possessing the nationality of the coun-
try of residence.

As far as self-employment is concerned, then, Article 18 requires Contracting
Parties to accord to a refugee a treatment not less favourable than the one accorded
to aliens generally in the same circumstances, while Article 19 requires the same
conditions of Articles 18 for a refugee engaged in liberal professions.

Refugees are “privileged” under these articles over other categories of forcibly dis-
placed persons, even though many countries constrain or limit the application of these
rights. In fact, even those with refugee status work mainly in the informal economy be-
cause of labour market constraints and legal impediments to their access#p work
while for migrants without refugee status, those with temporary protection, and other
forcibly displaced persons, their only option may be to work informally.

From the perspective of the ILO and its mandate, access to labour markets for ref-
ugees and other forcibly displaced persons is the turnkey to these developmental objec-
tives alongside managing the wider socio-economic impacts of labour market access.

3.2. — Problems and Good Practices Related to the Employment of Refugees in
Host Countries

In response to the current situation, the ILO is providing technical support to
Member States in supporting both refugees and national workers. Some examples

2 According to the ILO-FAFO study “Impact of Syrian refugees on the Jordanian labour market”,
2015, around 99 per cent of the sample of Syrian refugee workers were employed in the informal econo-
my, compared with 50 per cent of Jordanian workers in the sample.
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are: pioneering assessments of the impact of the growing number of refugees inside
Lebanon and Jordan, as well as a survey of their employment status; joint ILO-
UNHCR collaboration in Egypt and Zambia focused on providing integrated value
chain development projects for refugees; further joint ILO-UNHCR collaboration
with the tripartite partners in the garment sector in Jordan is piloting the initial cre-
ation of up to 2,000 jobs for Syrian refugees underpinned by the Better Work pro-
gramme; and the Local Economic Recovery approach to provide jobs and income
opportunities for host communities and refugees, returnees and IDPs.

In addition to that, an ILO’s Flagship Programme on Jobs for Peace and Resili-
ence (JPR) has been created to work in conflict-affected and disaster-prone coun-
tries to prevent, resist, adapt to and recover from conflicts and slow onset disasters
with potentially important dividends on peace and resiliefitee Programme
combines large-scale and employment-centred interventions with skills and voca-
tional training, entrepreneurship development and awareness raising of fundamen-
tal principles and rights at work in fragile settings, with a specific focus on youth as
the primary beneficiary group. It also offers a selected package of technical inputs
as entry points in fragile settings, consisting of Employment Intensive Investment
Programmes (EIIP) complemented by skills and enterprise development initiatives
to create an enabling policy environment for social-economic recovery.

Even though the implementation of the Refugee Convention has been combined
with a great effort of the ILO for the protection of migrant workers’ rights, many prob-
lems persist in the creation of decent work conditions for refugees. The difficulty of
solving these problems is due to many concurrent factors, such as the fact that refugee-
hosting States are not all signatories to the 1951 Convention or some have made reser-
vation to Articles 17 to 19 affording refugees the right to engage in different kinds of
employment; furthermore, very few States have undertaken legislative or administra-
tive reform to improve access to labour markets for refugees and forcibly displaced
persons. In addition to that, access to labour market is rarely provided with the clarity
envisaged in international law; rather, it is mediated by political and economic consid-
erations Generally, refugee and forced migration issues fall under the remit of interior
or immigration ministries with varying degrees of centralization and decentralization
of functions such as status determination, and renewal of permits and visas.

2 The ILO’s Flagship Programme is one of the ILO’s five flagship programmes, designed to en-
hance the efficiency and impact of its development cooperation with constituents on a global scale.
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In the case of refugees and other forcibly displaced persons, the right and access
to work are further conditioned by their overall status. The fact that few countries
display a systematic correlation between the legal and normative provisions for sta-
tus determination and protection, on the one hand, and right to work on the other, is
a major constraint.

It is worth noting, however, that many countries, as reported by the ILO in
2016°, are implementing a series of good practices in recent years, also in coopera-
tion with international organizations.

In February 2016, the Turkish Government adopted the Regulation on Work
Permits of Foreigners under Temporary Protection, allowing Syrian refugees in
possession of their temporary identity cards and residing in Turkey for six months,
to apply for work permits. In Turkey, the ILO is supporting vocational training and
language courses delivered to refugees by public education centres to ease their ac-
cess into the Turkish labour market.

Jordan is also engaged in labour market reform with respect to refugees’ access to
its labour markets and has developed a pioneering strategy, the Jordan Compact. Fur-
thermore, the ILO, in collaboration with the UNHCR, is piloting through its Better
Work programme in Jordan the creation of jobs in the garment manufacturing sector
which particularly targets women refugees, including through skills training.

The Federal Employment Agency of Germany make refugees and asylum seek-
ers eligible for Type Il unemployment benefits which are designed to secure a live-
lihood by screening their competences and offering individualized services with in-
tensive counselling and language courses.

Some States, such as Ecuador, in partnership with the UNHCR and civil society
organizations, have taken positive measures to facilitate inclusion in the labour
market through small enterprise schemes, skills upgrading and training pro-
grammes and self-reliance programmes.

The ILO is also publishing doint ILO-UNHCR Guide to Market-based Liveli-
hoods Intervention for Refugéeproviding guidance on entrepreneurship, voca-

%0 |LO, The access of refugees and other forcibly displaced persons to the labour. rBadet
ground paper of the ILO guiding principles for discussion at the ILO tripartite technical meeting on the
access of refugees and other forcibly displaced persons to the labour market, Geneva, 5-7 July 2016.

31 ILO, UNHCR, Responding to the Global Refugee Crisis: How market assessments can enhance
the impact of livelihood interventions for refugees — An intervention model for joint efforts of UNHCR
and ILO to integrate refugees into the labour market of host counB@ds.
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tional training and financial education to enable refugees to set up micro-
enterprises or small income-generating activities to improve livelihoods and self-
reliance. The tourist industry in Sweden, for example, has helped fast-tracking ac-
cess by validating or upgrading skills of qualified asylum seekers or refugees.

The EU has developed a clear legal framework that seeks to promote greater re-
gion-wide consistency on access of refugees and asylum seekers to the labour mar-
ket that is applied in 25 of its 28 Member States, through the Refugee Qualification
(Directive 2011/95/EU) and Reception Conditions Directives (Directive
2013/33/UE). Article 26(1) of the Refugee Qualification Directive states that:
“Member States shall authorize beneficiaries of international protection to engage
in employed or self-employed activities subject to the rules generally applicable to
the profession and to the public service, immediately after protection has been
granted”. Furthermore, Article 15(1) of the Reception Conditions Directive high-
lights that “States shall ensure that applicants have access to the labour market no
later than 9 months from the date when the application for international protection
was lodged if a first instance decision by the competent authority has not been tak-
en and the delay cannot be attributed to the applicant”.

In the African region, a Joint Labour Migration Programme (JLMP) was devel-
oped by the African Union Commission together with the ILO, the International
Organization for Migration (“IOM”) and the United Nations Economic Commis-
sion for Africa (“UNECA”).

4. — Forced Labour

The analysis of migrant workers’ condition and the protection of their rights
will move now to the complex topic of forced labour, a condition that particularly
affects persons in a vulnerable situation, among which migrant workers are the
most eligible target.

The ILO produced its last Global Estimate of Forced Labour in32048ich
revealed figures of 21 million victims of forced labour all over the world, of which
11.4 million are women and girls and 9.5 million are men and boys.

Almost 19 million persons are exploited by private individuals or enterprises
and over 2 million by States or rebel groups. Of those exploited by individuals or

32 1LO Global Estimate of Forced Labour, 2012.
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enterprises, 4.5 million are victims of forced sexual exploitation.

Indeed, forced labour in the private economy generates US $ 150 billion in ille-
gal profit per year and domestic work, agriculture, construction, manufacturing and
entertainment are among the sectors most concérned

The ILO introduced two main Conventions on forced labour. The Forced La-
bour Convention, 1930 (No. 293lefines forced labour for the purposes of interna-
tional law as “all work or service which is exacted from any person under the men-
ace of any penalty and for which the said person has not offered himself voluntari-
ly” (Article 2(1)). As evinced by the aforementioned article, the ILO’s definition
comprises two basic elements: the work or service is exacted under the menace of
penalty and it is undertaken involuntarily.

The Abolition of Forced Labour Convention, 1957 (No. ¥0%hen, specifies
that forced labour can never be used for the purpose of economic development or
as a means of political education, discrimination, labour discipline, or punishment
for having participated in strikes (Article 1).

In 1999, the ILO also introduced the Worst Forms of Child Labour Convention
(No. 182} The Convention clarifies that child labour amounts to forced labour not
only when children are forced, as individuals in their own right, by a third party to
work under the menace of a penalty, but also when a child’s work is included with-
in the forced labour provided by the family as a whole.

The work of the ILO supervisory bodies over 75 years has served to clarify both
of these elements. The penalty does not need to be in the form of penal sanctions,
but may also take the form of a loss of rights and privileges. Moreover, the menace
of a penalty can take multiple different forms. There can also be a subtle form of
menace, sometimes of a psychological nature. Situation examined by the ILO, and
reported in its Global Repéithave included threats to denounce victims to the po-

3 The ILO’s usual method of deriving global estimates is to aggregate national estimates into re-
gional and then global figures. This direct aggregation method is often preceded by preliminary steps to
harmonize differences in national concepts and definitions, and to impute for possible missing data.

34 1LO, Convention concerning Forced or Compulsory Labour (N.29), Gene¥dl C4Session, 28
June 1930.

% ]LO, Convention concerning the Abolition of Forced Labour Convention, Geneva, 40th ILC Ses-
sion, 25 June 1957.

% ]LO, Convention concerning the Prohibition and Immediate Action for the Elimination of the
Worst Forms of Child Labour, Geneva"™8Z.C Session, 17 June 1999.

%7 ILO, A Global Alliance Against Forced LabquGlobal Report under the Follow-up to the ILO
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lice or immigration authorities when their employment status is illegal, or denunci-
ation to village elders in the case of girls forced to prostitute themselves in distant
cities. Other penalties can be of a financial nature, including economic penalties
linked to debts, the non-payment of wages, or the loss of wages accompanied by
threats of dismissal if workers refuse to do overtime beyond the scope of their con-
tract or of national law. Employers sometimes also require workers to hand over
their identity papers, and may use the threat of confiscation of these documents in
order to exact forced labour.

As regards freedom of choice, the ILO’s report refers that there may be many
subtle forms of coercion. Many victims enter forced labour situations initially of
their own accord, albeit through fraud and deception, only to discover later that
they are not free to withdraw their labour. They are subsequently unable to leave
their work owing to legal, physical or psychological coercion.

The ILO Report on forced labour evidenced also that older forms of coercion
and compulsion are transmuting into newer ones. In order to move forward effec-
tively, salient features of much contemporary forced labour need to be understood.
In 2005, ILO identified three main new trends: forced labour is most frequently ex-
acted by private agents rather than directly by the State; induced indebtedness is a
key instrument of coercion; precarious legal status of millions of irregular migrants
makes them particularly vulnerable to coercion.

Besides these new features of forced labour practice, effective protection of mi-
grant workers is made more difficult by a serious legislative gap. On this point, the
ILO highlighted as the main problem the fact that, with very few exceptions, forced
labour is not defined in any detail, making it difficult for law enforcement agents to
identify and prosecute the offence. While the vast majority of ILO Member States
have ratified one or both of the ILO’s Conventions on forced labour, many have
not provided for the specific offence of forced labour in their criminal law, alt-
hough many have included it in their labour law. The law may also be couched in
very general terms rather than by identifying the various ways in which forced la-
bour may be exacted by private actors. In consequence of this, there have been very
few prosecutions for forced labour anywhere in the world.

For the purposes of this article, it is necessary to move briefly to the UN Con-
vention on Human Trafficking, which includes forced labour in the main purposes

Declaration on Fundamental Principles and rights at Work, 2005.
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of exploitation. Indeed, the report of the Expert Group on Trafficking in Human
Beings, convened by the European Union in 2003, has identified forced labour ex-
ploitation as the crucial element of the Trafficking Prot&col

Clearly, the Trafficking Protocol functions as a complementary legislative in-
strument to the ILO’s Conventions on forced labour. However, it is worth noting
that by no means all the forced labour practices to which even migrant workers are
subjected in destination countries are necessarily a result of trafficking. And not
only migrants are the victims of forced labour in the destination countries.

In addition to that, while the Trafficking Protocol draws certain distinctions be-
tweentrafficking for sexual exploitation antafficking for forced labour or ser-
vices this should not be taken to imply that coercive sexual exploitation does not
constitute forced labour. Indeed, the ILO supervisory bodies have regularly dealt
with forced prostitution and sexual exploitation under Convention No. 29.

As far as modern-slavery is concerned, then, the ILO clarifies that it is one form
of forced labour. In particular, “slavery-like practices” clearly encompass situations
where individuals or social groups are forced to work for othditgere is an evident
overlap between forced labour situations and slavery-like practices. Debt bondage,
for example, is a particularly prominent feature of contemporary forced labour situa-
tions. This practice, which is most common in South Asia, involves the taking of a
loan or wage advance by a worker from an employer or labour recruiter, in return for
which the worker pledges his or her labour and sometimes that of family members in
order to repay the loan. The terms of the loan or work, however, may be such that the
worker is trapped for years without being able to pay back thé&.loan

4.1. — Law Enforcement Against Forced Labour

At its 103rd Session in June 2014, the International Labour Conference voted

38 European CommissioiReport of the Expert Group on Trafficking in Human Beifgysissels, 22
December 2004, p. 53.

% Slavery is defined in the Slavery Convention (Geneva, 25 September 1926), entered into force on
9 March 1927.

40 Debt bondage is defined in the UN Supplementary Convention on the Abolition of Slavery, the
Slave Trade, and Institutions and Practices Similar to Slavery (Geneva, 7 September 1956), entered into
force on 30 April 1957as “the status or condition arising from a pledge by a debtor of his personal ser-
vices or of those of a person under his control as security for a debt, if the value of those services as rea-
sonably assessed is not applied towards the liquidation of the debt or the length and nature of those ser-
vices are not respectively limited and defined” (Art. 1(a)).
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overwhelmingly in favour of adopting a new Protocol to the Forced Labour Con-
vention, 1930 (No. 29) as well as a Recommendation that supplements both the
Protocol and Convention No. 29The Protocol establishes the obligations to pre-
vent forced labour, protect victims and provide them with access to remedies and
emphasizes the link between forced labour and trafficking in persons. In line with
Convention No. 29, the Protocol also reaffirms the importance of prosecuting the
perpetrators of forced labour and ending their impunity. A special focus on preven-
tion is intended to implement measures that strengthen the role of labour inspec-
tions and workers’ and employers’ organizations.

In addition to the Protocol, then, the ILO introduced the Forced Labour Rec-
ommendation, 2014 (No. 203). The Recommendation, which must be read in con-
junction with the Protocol, functions as a non-binding practical guidance concern-
ing measures to strengthen national law and policy on forced labour in the areas of
prevention, protection of victims and ensuring their access to justice and remedies,
enforcement and international cooperation.

However, the potential of the Protocol, which entered into force on 9 November
2016, is put to a hard test by the fact that it obtained only ten ratificationg3so far

Article 1(1) of the Protocol sets out its central requirement: in giving effect to
its obligations under Convention No. 29 to suppress forced or compulsory labour,
each Member must take effective measutegrevent and eliminate its use, to
provide to victim protection and access to appropriate and effective remedies, such
as compensation, and to sanction the perpetrators of forced or compulsory labour.

The development of a comprehensive national strategy on forced labour and an
appropriate institutional framework for its implementation can strengthen the im-
pact of measures taken against forced labour. The Protocol, at Article 1(2), encour-
ages such policy coherence by requiring Members to develop a national policy and
plan of action on forced labour.

The Protocol requires also consultation and exchange of information between
representatives of governments, employers and workers as well as engagement

41 Protocol of 2014 to the Forced Labour Convention, 1930 (Geneva, 11 June 2014), entered into
force on 6 November 2016.

42 1LO, Recommendation on supplementary measures for the effective suppression of forced labour,
Geneva, 108ILC Session, 11 June 2014.

43 Until today, Protocol No. 29 has been ratified by Argentina, Czech Republic, Estonia, France, Ma-
li, Mauritania, Niger, Norway, Panama and United Kingdom.
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with other key stakeholders, in order to ensure the effectiveness of measures. Un-
der the Protocol, the national policy and plan of action must be developed in con-
sultation with employers’ and workers’ organizations.

More generally, measures taken to apply the provisions of the Protocol and
Convention No. 29 are to be determined by national laws or regulations or by the
competent authority, after consultation with organizations of employers and work-
ers concerned (Article 6).

Finally, the national policy and plan of action must involve systematic action by
the competent authorities — taken, as appropriate, in coordination with employers’
and workers’ organization, as well as with other groups concerned, which could in-
clude, for example, other civil society organizations.

The Protocol places particular emphasis on the effective enforcement of crimi-
nal law, which can deter forced labour violations, but other types of legislation are
also relevant to prevention. It requires Member States to undertake efforts to ensure
that the coverage and enforcement of such legislation, including labour law as ap-
propriate, apply to all workers and sectors of the ecorfomgo that certain vul-
nerable groups are not left unprotected. Relatedly, the Protocol also requires Mem-
bers to undertake efforts to strengthen labour inspection services and other services
responsible for the implementation of this legislation.

While the provision is broadly worded to encompass all legislation relevant to
the prevention of forced or compulsory labour and the relevant services, labour law
and labour inspection are highlighted, reflecting the important roles they play in
combating forced labour.

For example, forced labour cases may involve several simultaneous violations
of labour law relating to wages, hours of work, occupational safety and health or
other areas. By taking immediate action to address and correct such violations, la-
bour inspectors can prevent exploitative situations from degenerating further into
forced labour.

Certain workers, including migrant workers, may be particularly vulnerable to
abuses committed during the recruitment process that can result in forced labour
situations. Such abuses may include debt process linked to repayment of recruit-
ment fees, illegal wage deductions, retention of passports, threats if workers want
to leave their employers and deception about the nature and conditions of work.

44 Art. 2(c)(i) of the Protocol.
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Ensuring fair and transparent recruitment and placement practices are key in pre-
venting forced labour. So, the Protocol establishes that measures to prevent forced
labour must include protecting persons, particularly migrant workers, from possible
abusive and fraudulent practices during the recruitment and placement process.

The importance of effective preventive measures is central to the Recommenda-
tion No. 203, which provides a list of actions to be implemented, such as orienta-
tion and information for migrants before departure and upon arrival and the intro-
duction of employment and labour migration policies. In addition to that, the Rec-
ommendation encourages the cooperation of victims for the identification and pun-
ishment of perpetrators while not conditioning the provision of protective measures
on such cooperation. It also affirms the need to provide accommodation, health
care, material assistance and social and economic assistance, as well as the im-
portance to protect the privacy and identity of victims and their safety along with
that of family members and witnesses.

Despite the important provisions introduced by the Recommendation, it is
worth noticing that since Recommendations are non-legally binding by definition
they do not create any legal effect at all. Furthermore, in some situations it might
be difficult to establish if a worker is a victim of forced labour, since the bounda-
ries between poor working conditions and forced labour often are fluid and blurred.
The difficulties countries encounter in implementation may be related to the speci-
ficity of international labour standards as human rights. In fact, fundamental labour
rights, including the abolition of forced labour, belong in contrast to many other
rights set forth in ILO standards, primarily to the realm of civil and political rights
and, to a lesser extent to that of economic and social rights.

4.2. — Forced Labour and Business

In recent years, a special attention has been paid to corporate social responsibil-
ity as an important instrument to monitor forced labour. This awareness is strictly
linked to relevant figures concerning labour exploitation in private sector — as out-
lined above.

In particular, it is worth mentioning the United Nations Guiding Principles on
Business and Human Rights (“UNGPs”) endorsed by the UN Human Rights Coun-
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cil in June 201%. These Principles are founded with the understanding that all
business enterprises, regardless of their size, sector, location, ownership or struc-
ture, are required to comply with all applicable laws and to respect human rights.
The UNGPs have set the stage for meaningful development in business and human
rights policies by clearly defining, for the first time, the roles and responsibilities of
the State and companies, and the means of redress open to people who are victims
of human rights violations. In doing so, they have placed rights firmly back onto
the corporate social responsibility (“CSR”) agenda.

The UNGPs are grounded on three general principles: first, States have a duty
to protect human rights stemming from their international human rights law obliga-
tions; secondly, companies have a responsibility to respect human rights; and final-
ly, remedies for harms must be provided.

The UNGPs identify three modes of business responsibility for human rights:
first, causing human rights abuse or “adverse human rights impacts”; second, con-
tributing to adverse impacts on human rights; or third, a “direct linkage between
the operations, products or services” of a business with adverse impacts on human
rights through “business relationships, even if they have not contributed to those
impacts®,

The UNGPs should be implemented with a special focus on the rights and
needs of groups who are particularly vulnerable to human rights abuses linked to
business practices. An essential starting point is for companies to map where vul-
nerable groups exist in the supply chain in order to understand how the business is
impacting these people. The results of vulnerability mapping can then be used to
establish the salient impacts on which the company needs to take action.

In the light of these observations, UNGPs may be considered as a further in-
strument to contrast forced labour. Indeed, even if they are not focused on labour
exploitation specifically, principles 18 through 21 elaborate essential components
of human rights due diligence. In particular, UNGPs establish that business enter-
prises should pay special attention to any particular human rights impacts on indi-
viduals from groups or populations that may be at heightened risk of vulnerability

45 United Nations Human Rights CoundBuiding Principles on Business and Human Rightsw
York/Geneva, 2011.
46 UNGPs, Principle 15.
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or marginalization, and bear in mind the different risks that may be faced by wom-
en and men.

For its part, the ILO has always paid particular attention to Corporate Social
Responsibility (CSR) as an important instrument to protect workers. The point of
reference for the ILO on CSR is tieipartite Declaration of Principles concern-
ing Multinational Enterprises and Social Poljoyhich is the only international in-
strument addressed to enterprises which has been agreed to by governments, em-
ployers’ and workers’ organisations.

Reliable statistical information about the economic sectors where forced labour
Is found remains difficult to establish. However, ILO estimates that, globally, only
10% of all forced labour is exacted by the State or armed forces. This means that
the overwhelming majority of forced labour is exacted by private agents. Of this
majority, 22% is exacted for forced sexual exploitation, while 68% is exacted for
the purpose of forced labour exploitation.

Forced labour that results from human trafficking largely affects persons work-
ing at the margins of the formal economy, with irregular employment or migration
status. However, it is increasingly evident that coercive recruitment and employ-
ment practices can affect migrant workers in other mainstream economic sectors as
well, for example in health care, food processing, and contract cleaning, both in
private and public sector employment.

Some key steps have already been taken by enterprises and business actors of all
kinds. Companies are adopting policy measures — for example, codes of conduct —
that explicitly prohibit forced labour, while others have joined multi-stakeholder ini-
tiatives such as the UN Global Compact. These are important initiatives. However,
there is growing international consensus that much more still needs to be done.

More recently, the ILO addressed the problem of forced labour in business by
publishing an Employers’ Handbook on Forced Labour, in collaboration with the
International Organization of Employé&rsThe handbook reflects new ILO statis-
tics and researches on forced labour as well as the framework of action approved
by the ILO Governing Body in 2014.

In its Handbook, the ILO encourages many companies to undertake many im-
portant actions to prevent and combat forced labour. It is recommended, for example,

471LO, A Handbook for Employers and Business. Special Action Programme to Combat Forced La-
bour, Geneva, 2015.
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that employers’ organizations play a central role in providing their members with in-
formation and advice on addressing forced labour and human traffiéyngrtue

of their role in representing business, employers’ organizations can develop or partic-
ipate in programmes that seek to rehabilitate and reintegrate former victims of forced
labour and human trafficking. They can lead job placement or apprenticeship pro-
grammes, and provide vocational training and skills development opportunities.

The Handbook also identifies some tips for taking action against forced labour,
such as establishing a clear and transparent company policy that sets out the
measures to prevent forced labour. The ILO also requires companies to monitor
their suppliers and sub-contractors and to build bridges with other stakeholders, in-
cluding workers’ organizations, law enforcement authorities, labour inspectorates
and non-governmental organizations.

5. — Conclusions

The recognition of migration as a condition for development by the UN Post-
2015 development Agenda is only the tip of the iceberg of a new awareness of the
problem at international level. Even if the first legal instrument to facilitate labour
migration dates back to the fifties, the above analysis outlined an important in-
crease of the UN production of treaties, in particular by the ILO, on this matter.

As emerged in paragraph 2, however, many problems arise in relation with the
effective implementation of these instruments. As far as binding Conventions are
concerned, the ratification status is far from sufficient. Countries that have ratified
are mostly sending countries, while respect for the rights of labour migrants is like-
ly to be more important in receiving countries.

Additionally, the friction between institutional declarations and practical imple-
mentation of the dispositions, especially at local level, is one of the major obstacles.

Although remittances are globally assumed as an important means of imple-
menting the development goals, economic migrants are diffusely perceived more as
a problem than as a resource.

Labour migration turned out to be a really complex phenomenon not only for the
various characteristics it may assume, but also for the social and political implica-
tions which may concern it. First of all, migration falls within the domestic domain
of the State. That is precisely why governments have the quite exclusive competence
to determine the national legal framework for labour migration. In addition to that,
the ratification status of the international law instruments on labour migration is far
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to be sufficient. The International Convention on the Protection of the Rights of All
Migrant Workers and Members of Their Families, adopted by the UN in 1990, for
example, introduced many important provisions, but its effectiveness in upholding
the rights of migrant workers has been constrained by slow ratification.

The same problem has also emerged in relation to refugees’ rights protection,
where refugee-hosting States are not all signatories to the 1951 Refugee Conven-
tion and some have made reservation to Articles 17 to 19 affording refugees the
right to engage in different kinds of employment.

A critical consequence of the lack of agreements on international mobility, as
emerged above, is that irregular migration is encouraged. In many countries, for
example, migrants are entirely dependent on their employers because their resi-
dence permit are linked to a specific job.

The condition of vulnerability that labour migration may produce contributes to
the increase of labour exploitation cases, even to forced labour.

In that respect the ILO has recently produced an important legal instrument,
namely the Protocol to the Forced Labour Convention of 1930, which unfortunately
has been ratified only by ten countries to date. Besides binding instruments, the ILO
produced also Recommendations, which, despite their non-binding status, are able to
provide States an important guidance in addressing forced labour suppression. In ef-
fect, it is a matter of fact that in order to implement effectively international measures
against forced labour, a change of States’ migration policies is needed.

In the light of what said, it must be considered that ILO’s praxis in the context
of migrant workers’ right defence has been really prolific in recent years, but a ma-
jor effort by Member States is required in order to implement these dispositions ef-
fectively and to guarantee law enforcement worldwide.
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1. — Introduction and Context

The adoption in January 2016 by the Danish Parlmmean amendment to the
Aliens Act, known as the “Jewellery Lawy’providing for the search and seizure of

" The author wishes to thank the two anonymous refeseéhis volume, for reading the manuscript and
providing useful comments. However, errors and omissin the article are the sole responsibilityref t
author.

1 See Bill No. L87 presented by the Danish Governmant®December 2015, and adopted by the

BRUNO, PALOMBINO, AMOROSO(eds.) Migration and Development: Some ReflectmmsCurrent Legal Questions,
Rome, CNR Edizioni, 2016, ISBN 978 88 8080 230.3149-173.
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certain assets of asylum seekers that may seneecastribution to the costs of
their reception, raised several concerns espeaallyo its human rights implica-
tiong. The United Nations High Commissioner on Refug@éNHCR), in fact,
guestioned the legality of the law, in particularragards théntroduction of the
new police search and seizure powers which have beticized to be “an affront
to... dignity and an arbitrary interference with [tight to privacy®.

This heavily debated law is to be situated witlia tnitiatives undertaken by
the Danish government to limit the attractivenesBenmark as a country of desti-
nation for asylum seekers and migrankdore broadly, the Jewellery Law consti-
tutes one of the reactions to the ongoing migraflawys affecting many Member
States of the European Union (“EEI"As stressed by Groenendijk and Peers, simi-
lar rules exist in the legislation of several MemBgates, including Germany, the
Netherlands or Swedenmrhe domestic practice at the European level shbergx-

Danish Parliament on 26 January 2016. The so calledellery Law” was incorporated into Act No.
102 of 3 February 2016, amending the Danish Aliens, Adhose original text is available at:
<www.retsinformation.dk/forms/R0710.aspx?id=164258>0r Fcomments see BEN JENSEN and
VEDSTED-HANSEN, “The Danish ‘Jewellery Law’: When the signal hite flan?”, European Immigration
and Asylum Law and Policy, 4 March 2016, available <dtttp://eumigrationlawblog.eu/the-danish-
jewellery-law-when-the-signal-hits-the-fan/

2 See,e.g, HARTMANN and FEITH TAN, “The Danish Law on Seizing Asylum Seekers’ Assets”,
EJIL: Talk!, 27 January 2016, available ahtip://www.ejiltalk.org/the-danish-law-on-seizing-asyi-
seekers-assets/

% United Nations High Commissioner for Refugees (UNHCR)pgervations on the proposed
amendments to the Danish Aliens legislation, L 87, January 2016,” available at:
<http://www.refworld.org/docid/5694ed3a4.html

4 A series of 34 proposals for legislative amendmantsadministrative initiatives was tabled by the
Danish government on 13 November 2015 as part dfAbgum Package”. These amendments include
also the controversial possibility to postpone frone to three years access to family reunificatam
aliens with temporary protected status, a form otgmtion which is different from refugee status. As t
the concerns raised by the changes to the DanishABet, see the Letter from the Council of Europe
Commissioner for Human Rights, Nils Muiznieks, CommD®(@)4, 15 January 2016, available at:
<https://wcd.coe.int/ViewDoc.jsp?p=&Ref=CommDH(2016)4&Lange=lanEnglish&Ver=original&Si
te=COE&BackColorinternet=DBDCF2&BackColorintranet=F882&BackColorLogged=FDC864&dir
ect=true-.

5 As highlighted by Eurostat, in the second quarfe?0d 6, the number of persons seeking asylum in
the EU reached 305,700, marking an increase of @gmrcompared with the first quarter of 2016. For
an overall overview of migration and asylum statistisee the tables and figures updated by Euraistat
<http://ec.europa.eu/eurostat/statistics-explaine@k.php/Asylum_statisties

6 GROENENDIIKand REERS “Can Member States seize asylum-seekers’ ass&tPLaw Analysis,
24 January 2016, available at:http://eulawanalysis.blogspot.be/2016/01/can-menstees-seize-
asylum-seekers.html
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istence of a series of national rules concerniegpibssibility to force asylum seek-
ers to contribute from their own assets and inctortee cost of their reception.

Despite triggering initial debates, the issue @& #sylum seekers’ contribution
to the expenses of their maintenance has remaiartly pnexplored, though con-
stituting a burning topic of the migration and deypenent discourse. Host States
claim, in fact, that the cost of reception of asylseekers may have an impact on
the state of national economy, particularly in tioferisis.

Generally, migration constitutes development vehicle that could be greatly
beneficial to countries of both origin and desiim@ Nonetheless, the impact of
the migratory pressure on the EU has been chatigrtjie reception conditions of
many Member States, especially in cases of foragdation of persons in need for
protectiod. The difficulties in distinguishing economic migta from asylum
seekers and other people in need for protectioa aontext of mixed migratory
flows' has resulted in the adoption of legislative meas@imed at discouraging
any possible pull factor in countries of destinatio

Recognizing that host countries, as confirmed &y WNHCR, have to pay a
high price for receiving asylum seek¥ysit is pivotal to answer the question

" For an economic analysis see in particularak et al., “Refugee Surge in Europe: Economic
Challenges”, International Monetary Fund Staff D&gian Note SDN/16/02, 1 January 2016, available
at: <https://www.imf.org/external/pubs/ft/sdn/2016/sdn1@otp>.

8 See UN General Assembly, Second Committee, 19th Mgei7 October 2010, GA/EF/3291. The
link between migration and development has beencedpeexplored by @imni, “Development and
Migration”, in ALEINIKOFF and GHETAIL (eds.),Migration and International Legal Norm3he Hague,
2003, p. 255 ff.

% International Organization for Migration (“lOM”zlossary on MigrationGeneva, 2004, p. 25, re-
fers to forced migration as a

“general term used to describe a migratory movenremthich an element of coercion exists,
including threats to life and livelihood, whethaisang from natural or man-made causes (e.qg.
movements of refugees and internally displacedopesrsis well as people displaced by natural or
environmental disasters, chemical or nuclear disastamine, or development projects).”

10 Mixed flows are generally defined by the 108, supranote 9, as “complex population movements
including refugees, asylum seekers, economic nigiramnd other migrants.” For references, see incpart
lar, LINDE, “Mixed Migration - A Humanitarian CounterpointRefugee Survey Quarterly, 2011, pp. 89-99.
For further references see-ENANY, “The EU Asylum, Immigration and Border ControldRees: Includ-
ing and Excluding the ‘Deserving Migrant”, Europedwurnal of Social Security, 2013, p. 171 ff.

11 UNHCR Standing Committee, “Social and economic impddarge refugee populations on host
developing countries” UN Doc. EC/47/SC/CRP.7, 6 Janud®97, para. 28, available at:
<http://www.unhcr.org/en-us/excom/standcom/3ae68d0etiaiseconomic-impact-large-refugee-
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whether asylum seekers may be legitimately requioedontribute to the cost of
their reception. Accordingly, the nature and scop@ specific obligation in this
regard needs to be properly investigated as welisasompatibility with EU law

and the international legal framework.

To this extent, the research will firstly reviewetost relevant domestic prac-
tice at the European level, highlighting the padesiisks beyond construing asylum
seekers as profiteering from the international getuprotection regime. The scope
of the research will be limited to the Europeantest) the latter being one of the
regions which are most concerned with migratorywfidhat are even likely to hin-
der one of the essential values of the Europeameration, such as the free
movement of persotts

Next, the research will examine the internatioeglal framework and notably
the Geneva Convention on the Status of Refageeto the possibility for States to
impose on refugees and asylum seekers any oblgaticontribute to the cost of
their reception. The analysis will also consideat&’ international duties to re-
spect the property of aliens and that aliens hageight to the peaceful enjoyment
of their property under international human righais.

It will be argued that the tendency to impose aigakon for asylum seekers to
contribute to the cost of their reception may undee the exercise of the right to
asylum and can also create discriminations on howeyty and possessions are
protected, if treating asylum seekers radicallyedént from other migrants and
from national citizens. Furthermore, the paper ¥attus on the pertinent rules of
the Common European Asylum System (“CEAS8"specially the Reception Di-

populations-host-developing-countries.html - q494174126.26314193.1474381600

12 See,e.g., FINAUT, “The Refugee Crisis: The End of Schengen?”, EeaopJournal of Crime
Criminal Law and Criminal Justice, 2015, p. 313 ff.

13 Convention relating to the Status of Refugees (@&n28 July 1951), entered into force on 22
April 1954 (“Refugee Convention”), and the Protooelating to the Status of Refugees (New York, 31
January 1967), entered into force on 4 October 1967.

14 The Common European Asylum System consists ofdhewfing binding acts: Council Regula-
tion 604/2013, OJ L 180/31, 29 June 2013 (“DublirRégulation”); Council Regulation 603/2010, OJ L
180/1, 29 June 2013 (“Eurodac Regulation”); DirextR011/95/EU, OJ L 337/9, 20 December 2011
(“Qualification Directive”); Directive 2013/33/EU, OJ 180/96, 29 June 2013 (“Reception Directive”);
Directive 2013/32/EU, OJ L 180/249, 29 June 2013 dtBdures Directive”); Council Directive
2001/55/EC, OJ L212/12, 20 July 2001. For an intggtion of the CEAS as an integrated legal system,
see extensively BrtiJes and $1IKERBOER “The Systematic Nature of the Common European Asylu
System”, in JLIEN-LAFERRIERE LABAYLE and EDSTROM (eds.),The European Immigration and Asy-
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rective, to reach the conclusions on iffmglications of asylum seekers’ obligations
to contribute to the costs of their reception.

Ultimately, it will be suggested that a nationdkrallowing authorities to con-
fiscate all means of an asylum seeker above a fatadunt, is not thoroughly
compatible with international and EU law, as it nvéylate the principle of propor-
tionality and can be detrimental to the effectixereise of the right to asylum.

2. — The Practice Related to the Asylum Seekeratrbation to the
Costs of their Reception in Europe

A few European States have consolidated rules mitieir legislation concern-
ing asylum seekers’ contributions to the cost efrtheception.

The Danish Aliens Act, in fact, even before theerdcamendment of January
2016, envisaged that asylum seekers could be ezfjtir contribute to expenses
associated with their stay for up to three monthd the Danish police had the
power to find documents that could be relevanea®&ydum claims. However, as has
been underscored, this law was apparently nevereasd®. Admittedly, the most
appalling issue of the recent amendment to thenAli&ct is the possibility for the
police to confiscate asylum seekers’ assets wd@0D Danish krones (more than
1,340 Euro), such as cash or jewellery, with theepkon of items of special sen-
timental value, such as wedding rings or medalesélseized assets will be used
to pay the cost of reception, including accommantatir healthcare services.

Apart from Denmark, similar practices are commomtteer EU Member States,
including those with a long tradition in receivirefjugees, such as Germany, where the
Federal Law on the reception of asylum seek&sylbewerberleistungsgesgtpro-
vides that asylum seekers can be forced to coterfibom their own assets and income
to the cost of their receptitnArticle 7 of this law exempts only 200 Euros dhd
goods necessary for exercising a profession oramant. However, as reported by

lum Policy: Critical Assessment Five Years After Amasterdam TreatyBruxelles, 2005, p. 263 ff., p.
270, where it is argued that “the conception ofdpean asylum legislation as an integrated system is
some quite important respects necessary to inteitpraules, including claims on protection reletéor
international law”. For an updated commentary onGEAS toolbox, see especiallyAHHBRONNER AND
THYM, EU Immigration and Asylum Law. Commenta2gd edition, Baden-Baden, 2016.

S HARTMANN and FEITH TAN, cit. supranote 2.

18 Asylum Seekers’ Benefits AcAgylbewerberleistungsgesetAsylbLG), 30 June 1993, available
at: <https://www.gesetze-im-internet.de/asylblg/BJNR1074 308@nb.
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Groenendijk and Peeétsthe practice in Germany is rather diversifiedthas Federal
Law allows for differentiated application in therders.

In the Netherlands, asylum seekers are requireckgort whether they have
own assets or income a part of which they may hawvelinquish in order to con-
tribute to their own reception costs and the raoeptosts of their family.

In France, the recent reform of asylum legislatias profoundly modified the
reception scheme and has included the possibdityagylum seekers to pay a fi-
nancial contribution for their accommodation, slidbthe accommodated asylum
seekers have monthly resources which are aboventmghly rate of the Active
Solidarity Income (Revenu de Solidarité Acti{)é. In addition, organizations
managing reception facilities are entitled to regwd deposit for the accommoda-
tion provided, which will be refunded, totally oamially, when asylum seekers
leave the reception faciliy

Still, in Hungary, the Asylum Act provides materiateption conditions free of
charge only to asylum seekers who are indigentlenthe Asylum Authority may
decide to order the applicant to pay for the fullpartial costs of material condi-
tions and health ca¥e However, the level of resources is not estabtisimethe
Asylum Act and applicants have to make a statemeggarding their financial situ-
ation. Presently, this condition does not pose lastatle to accessing reception
conditions. Access to reception conditions candmkiced or withdrawn in case it
can be proven that the applicant deceived the atidsoregarding his or her finan-
cial situation, although the European Council orfluBees and Exiles (“ECRE")
underscores that there have not been reports shina seekers would not be able
to access material reception conditions.

A similar practice is common to other countrie€urope, which are not part of

17 GROENENDIJKandPEERS cit. supranote 6.

18 See for further see the Country Report elaborhtethe European Council on Refugees and Ex-
iles, available at: kttp://www.asylumineurope.org/reports/country/nethets and consult the web site
of the Central Agency for the Reception of Asylumi&ee (“COA").

19 As of 1 April 2016 the total amount of the Active iBlaly Income (‘RSA”) is 524.68 Euro for a
single adult.

20 Articles L.744-1 to L.744-1@ode de I'entrée et du séjour des étrangers etrdit d'asile as
amended by the Law No. 2015-925 of 29 July 2015, ficiaf Journal of the French Republic, No. 174,
30 July 2015, p. 12977.

2 Act LXXX of 2007 on Asylum, available at:
<http://njt.hu/cgi_bin/njt_doc.cgi?docid=110729.228>, at Sec. 26(2). See also the Country Report
elaborated by ECRE, available ahttp://www.asylumineurope.org/reports/country/hungary
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the EU, such as Switzerland, whose legislationireguasylum seekers to report to
the Swiss authorities their values from 1,000 Swvrisscs (more than 2,700 Euros)
in order to contribute to the cost of their asylapplications and the provision of
social assistance, while refugees or beneficiasfesther forms of protection are
required to pay a tax of 10 per cent on their ineas a contribution to the recep-
tion costs for a ten-year perfad

This set of domestic rules requiring asylum seekesontribute to the cost of
their reception reflects a consolidated Europeacttie. Yet, a careful analysis
through the lens of international and European iawecessary to understand
whether access to reception conditions can be cutmehe payment of a financial
contribution or fee.

3. — International Law and the Economic TreatmeihRefugees and
their Property

Most of the domestic provisions concerning the pgoa of asylum seekers in
Europe have been influenced by the process of hapaiion that has been gener-
ated by EU law in the area of asylnThis is the case, for instance, of the recent
legislative reform in France, which was adoptedider to comply with the new
CEAS legal toolbo%. The latter constitutes the legislative framewttr&t must be
taken into consideration to understand whetheisrated practices on the seizure of
asylum seekers’ assets and financial contributtornthe cost of reception are ad-
missible and in line with EU law.

Nonetheless, before delving into the analysis ofl&\Jprovisions, it is crucial to
examine the international legal landscape and edjyethe Refugee Convention,

22 The most important norms for admission and hagdtih refugees are contained in the Asylum
Act (Asylgeset), 26 June 1998, as amend&ystematische RechtssammIfi8&] 142.31, available at:
<https://www.admin.ch/opc/de/classified-compilatiord®29092/201510010000/142.31.pdf>, unofficial
English translation is available at: <https://www.adrcl/opc/en/classified-compilation/19995092/
201510010000/142.31.pdf>, and the Foreign NatioAats(Bundesgesetz tber die Auslanderinnen und
Auslande), 16 December 2005, SR 142.20, available dittps://www.admin.ch/opc/de/classified-
compilation/20020232/201510010000/142.20xpdf unofficial English translation available at:
<https://www.admin.ch/opc/en/classified-compilation/20232/201510010000/142.20.pdf

2 For a critical discussion see in particularABHA, “European Harmonization of Asylum Policy: A
Flawed Process”, Virginia Journal of InternationalM.d994, p. 101 ff. For further references see also
GuiLb and MNDERHOUD (eds.),The First Decade of EU Migration and Asylum Lawiden, 2012.

24 Seesupranote 14.
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which, as stated by the Court of Justice of the &lustitutes “the cornerstone of the
international legal regime for the protection diugees?, and, pursuant to Article
78(1) of the Treaty on the Functioning of the EDREU”), the whole EU policy on
international protection “must be in accordancethvthe Refugee Convention and
other relevant treaties, specifically in the fiefcthuman rights.

International law offers a diversified set of ruli®ly to regulate the economic
treatment of refugees. In particular, the simultarseapplication of the Refugee
Convention’s regime and international human rigimstruments confirms that
States must treat asylum seekers and their propedgrding to the principle of
non-discrimination. The two bodies of law will bebsequently analysed.

3.1.— The Refugee Convention

The Refugee Convention enshrines a number of pitegiregulating the treat-
ment of refugees and their property. In particufaticle 13 and, more specifically,
Article 29 on fiscal charges and Article 30 on sfen of assets are worth mention-
ing as they set the general framework concerniegettonomic treatment of refu-
gees.

Article 13 establishes that:

“The Contracting States shall accord to a refugeatinent as favourable as possible
and, in any event, not less favourable than thatraled to aliens generally in the same cir-
cumstances, as regards the acquisition of movatolenamovable property and other rights
pertaining thereto, and to leases and other cdsetratating to movable and immovable

property”.

This provision echoes the general principle englarim Article 7(1) of the Ref-
ugee Convention which imposes the obligation tooatdo refugees the same
treatment which is accorded to aliens generallyiatrdduces a standard of treat-

25 Case C-175/08ydin Salahadin AbdullaECR, 2010, 1-01493, para. 52.
26 Art. 78(1) TFEU reads as follows:

“The Union shall develop a common policy on asylwubsidiary protection and temporary
protection with a view to offering appropriate statoigny third-country national requiring interna-
tional protection and ensuring compliance with thi@giple of non-refoulement. This policy must
be in accordance with the Geneva Convention of 281R61 and the Protocol of 31 January 1967
relating to the status of refugees, and other egietreaties”.
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ment based on the principle of non-discriminatiomMore specifically, Article 13
requires States to respect asylum seekers’ propghis on the same ground as for
other foreigners, not only on tangible property &aisb on securities, money, bank
accounts, with the exception of artistic and indakproperty, which is regulated
in Article 14

As regards property rights, Article 7(1) incorp@stas stressed by Hathaway,
the duty to comply with international aliens lawgiuding the obligation to provide
adequate compensation for any denial of propegtytsi which renders any confis-
catory regime specifically applied against refugeestrary to the Refugee Con-
ventior#®. From this perspective, the practice of Kenya digdnda aimed at seiz-
ing refugees’ vehicles without compensation isxamgple of a practice that can be
considered in breach of international aw

Still, as regards the economic treatment of refag@eticle 29 establishes the
general rule that States Parties shall not impaseefugees charges or taxes
“other or higher than those which are or may beel@wn their nationals in simi-
lar situations®. Article 30 confirms the right of refugees to tséer all and any
type of assets which they have brought to thetteyriof the hosting State to an-
other country in case of resettlentenin the light of the drafting history of the
Refugee Convention, it is clear that Article 2%egates the general principle of
equal treatment between nationals and refugees #setobligations stemming

2T UNHCR, The Refugee Convention, 1951: The Travaux prépaeatanalysed with a Commentary
by Dr. Paul WeisGeneva, 1990, available ahttp://www.refworld.org/docid/53el1dd114.htmlp. 47.

28 | bid. p. 199.

2 HATHAWAY , The Rights of Refugees under International | @ambridge 2005, p. 523. For fur-
ther references to the rights of aliens, see gép@tascIMBENE, Il trattamento dello straniero nel diritto
internazionale ed europeMilan, 1984.

30 HATHAWAY , cit. supranote 29, p. 523

31 Art. 29(1), Refugee Convention.

32 Art. 30(1), Refugee Convention, which reads as ¥eslo

“1. A Contracting State shall, in conformity with i@ws and regulations, permit refugees to
transfer assets which they have brought into itstéey, to another country where they have been
admitted for the purposes of resettlement.

2. A Contracting State shall give sympathetic comsition to the application of refugees for
permission to transfer assets wherever they maydevhich are necessary for their resettlement in
another country to which they have been admitted.”
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from tax legislatiof, this corresponds to provisions included in presioefugee
law instruments, such as the 1933 Conventidinerefore, as explained by Hath-
away, Article 29 follows a standard clause in teeaties, according to which
when a tax is imposed on nationals and aliensemnsime circumstances, it must
be in the same form, and the relative formalitiesudd not result more onerous
for foreigners than for nation&ls

Contrariwise, Article 30 constitutes a novelty ivetRefugee Convention, as it
does not echo any former provision of the previmfsigee instruments; it stems
from a Belgian proposal within the Ad Hoc CommitteAs noted by Grahl-Madsen
in his commentary, the provision sets forth a méosrglaobligation which does not
allow any discretion of the national authoritiest@ghe transfer of the assétdt is
worth noting that a proposal to restrict the rightransfer to assets brought as a ref-
ugee was rejected by the Conference of Plenipatézgt, thus the obligation refers
also to assets brought by asylum seekers beforefingee status was determined. It
follows from the analysis of Article 30 that undeeternational refugee law the prop-
erty of refugees is protected from any unlawful andue seizure by the authorities
of the host State, even before the refugee sttlstérmined.

In sum, international refugee law requires thatigeks and other aliens are
subjected to similar treatment, though it is cléeat other aliens may not be enti-
tled to the reception conditions which asylum seekeceive. From this perspec-
tive, it is also significant to stress that the Bargovernment has compared the po-
sition of refugees to that of Danish citizens cliaignfor social assistance. Accord-
ingly, Denmark has been applying the same logithef domestic Active Social
Policy Act, according to which social assistanc# mot be provided to those indi-
viduals who have assets likely to cover their ecoiconeeds over the amount of
10,000 Danish krones per person and that are regessmaintain a basic stand-
ard of living®.

33 UNHCR, cit. supranote 27, p. 199.

34 Art. 13 of the Convention Relating to the Interoatil Status of Refugees (Geneva, 28 October
1933), entered into force on 22 April 1954.

%5 HATHAWAY , cit. supranote 29, p. 531.

36 UN Doc. E/AC.32/L.24.

37 GRAHL-MADSEN, Commentary of the Refugee Convention 1951 (Articles, 23-37) UNHCR,
1963, republished in October 1997, available https//www.refworld.org/docid/4785ee9d2.htenl

% UN Doc. A/ICONF.2/SR.13, p. 7.

% Bekendtggrelse af lov om aktiv socialpolitik, LBKo. 468, 20 May 2016, available at:
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Nevertheless, despite such measure can be legtimahore cautious approach
is necessary while equating asylum seekers armkggiapplying for social assis-
tance. It must be stressed, in fact, that the Refugonvention enshrines a number
of secondary rights specifically linked with theegtion of refugees, which States
Parties are obliged to grant in order not to maleeinternational system of refugee
protection nugatory. Such rights, including thentigp housing, work, education,
primarily reflect the humanitarian nature of theemmational system of refugee pro-
tection and the need to facilitate the integratbnefugees in the host society. Any
seizure of asylum seekers’ assets, if arbitragksrturning this legal regime into a
discriminatory system likely to affect the relevaraf the principle of equal treat-
ment. To this extent, this body of law complemehts main provisions enshrined
under international human rights tywwhich will be shortly examined in the fol-
lowing subparagraph.

3.2. — International Human Rights Law

Apart from the specific legal regime establishedthy Refugee Convention,
the right to property is enshrined as a human riglat few other international in-
struments, such as the International ConventiotherRights of Migrant Workeft's
at the universal level, while at the regional letred right to property is included in
the American Convention on Human Rightthe African Charter of Human and
Peoples’ Rights: the Charter of Fundamental Rights of the €Eb&hd, although not
enshrined in the original text of the European Gmidn on Human Rights
(“ECHR?), such right features in the 1952 AdditidbRaotocol I.

The latter instrument plays a pivotal role, owingthie concerns that the issue

<https://www.retsinformation.dk/pdfPrint.aspx?id=180843

40 As to the interplay between international refugee dad international human rights law, see gen-
erally CHETAIL, “Are Refugee Rights Human Rights?: An Unorthodox @aeig of the Relations be-
tween Refugee Law and Human Rights Law”, ineiR0-MARIN (ed),Human Rights and Immigration,
Oxford, 2014, p. 19 ff.

41 Art. 15 of the International Convention on the Botibn of the Rights of All Migrant Workers and
Members of Their Families (New York, 18 December 1980)¢red into force on 1 July 2003.

42 Art. 21 of the American Convention on Human Rightan(Sosé, 22 November 1969), entered into
force on 18 July 1978.

43 Art. 14 of the African Charter on Human and PeopRights (Banjul, 27 June 1981), entered into
force on 21 October 1986.

44 Art. 17 of the Charter of Fundamental Rights of Engopean Union, OJ C364/1, 18 December
2000.
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of seizing asylum seekers’ assets has raised edlgeic Europe. Article 1(1) of
the latter Protocol reads, in fact, as follows:

“1. Every natural or legal person is entitled te fheaceful enjoyment of his posses-
sions. No one shall be deprived of his posses@gospt in the public interest and subject
to the conditions provided for by law and by thagal principles of international law.

2. The preceding provisions shall not, howeverny way impair the right of a State
to enforce such laws as it deems necessary toatoimér use of property in accordance with
the general interest or to secure the paymentxektar other contributions or penalties”.

Without delving into an extensive analysis on thfipretation of the right to
property under the ECHR regirfiat is worth mentioning that the provision above
confirms that the right in subject is not absoldtiee fact that the Refugee Conven-
tion and international human rights instrumentghsas the ECHR impose a duty
to respect foreign nationals and their propertyoetiog to the principle of non-
discrimination does not imply, in fact, that restions to property are not allowed
in any case.

In a consistent case law, the European Court of &tuRights (“ECtHR”) in-
terpreted the right to property as comprising thdiséinct rules as key components
of such right, namely the general principle of m#akcenjoyment of property, the
deprivation of property under certain conditionsl &tate control over the use of
property according to the general intetfegtdmittedly, pursuant to these intercon-
nected rules any interference with the right toperty must be interpreted in the
light of the fair balance between the fundamentgits of individuals and the pub-
lic need¢ and any restriction to the right to property msestve a legitimate aim,
including the adoption of measures of economicrmfor measures designed to
achieve greater social justiteFrom this perspective, it follows that such a fai
balance will not have been struck where the indiaidoroperty owner is made to

4 For a more extensive analysis, see especiayaCINO, La protezione del diritto di proprieta nel
sistema della Convenzione europea dei diritti delihg Roma, 2007.

46 SeeSporrong and Lonnroth v. SwedeéXpplication No. 7151/75 (A/52), Application No. 7158/7
(A/52), Judgment of 23 September 1982. For a gemefaience see especiallyo&aN, Protection of
Property Rights Within the European Convention omidn RightsAldershot, 2002.

47 Sporrong cit. supranote 46, para. 69.

48 James and Othefs United KingdomApplication No. 8793/79, Judgment of 21 Febru08a.
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bear “an individual and excessive burd&nA possible restriction to the right to
property for reasons related to public economy bayustified but it is hard to ac-
cept that the cost of reception conditions can e an important public need
which can justify the seizure of asylum seekersispeal assets. Similar re-
strictions can, in fact, result disproportionatetigh the lens of international law.

Although less affected by asylum applications, kenliGermany, Hungary,
Sweden, Austria and Itaély Denmark is certainly one of the highest spenders
the reception of asylum seekers and this has eleamomic consequences. None-
theless, refugees are not to be considered exelysag a social and economic bur-
den for the host society. As highlighted by the UD® while it is recognized that
there may be some negative aspects to the impactrefugee influx on the eco-
nomic life of a host country, the economic impakctefugees on host areas is not
necessarily negative, as an economic stimulus reageberatednter alia, through
the local purchase of food, non-food items, shettaterials by agencies supplying
relief items, disbursements made by aid workers, absets brought by refugees
themselves, as well as employment and income at¢oulcal population, direct-
ly or indirectly, through assistance projects feflugee areads

Such considerations do not aim to deny the heaicg phat host societies have
to pay in receiving asylum seekers, but they intendlarify that international law
sets forth a system whose primary scope is to grpeople in need for protection,
emphasizing how a satisfactory solution of the f@mebcannot be achieved by im-
posing undue or disproportionate obligations upsyluan seekers, without consid-
ering instead international co-operation amongeStatalso at the regional level
and more specifically within the EU. In this regaath effective system of respon-
sibility-sharing based on solidarity mechanismsjcwhinclude the relocation of
asylum seekers across the EU, is under discussitheilight of the recast process
of the Dublin Regulation on the State responsilde dn asylum applicatiéh

4 Sporrong cit. supranote 46, para. 73.

%0 See statistics on the number of (non-EU) asylunkessein the EU and EFTA Member States,
2014 and 2015 (thousands of first time applicarasgilable at: kttp://ec.europa.eu/eurostat/statistics-
explained/index.php!.

51 UNHCR Standing Committeeijt. supranote 11, para. 6.

52 preamble of the Refugee Convention.

53 European Commission, Proposal for a Regulatioth@fEuropean Parliament and of the Council
establishing the criteria and mechanisms for deteng the Member State responsible for examining an
application for international protection lodgedoine of the Member States by a third-country nationa




162 Salvatore Fabio Nicolosi

Without discussing in greater detail the ongoingposals, it is worth highlighting
that an effective system of relocation of asylurekees must address the different
needs for protection in the reception of asylunkees such as family reunification
and the best interest of the child

4. — Asylum Seekers’ Financial Contributions to tbests of their
Reception under EU Law

The international legal framework does not spealfjcaddress the issue of the
possible asylum seekers’ obligation to contribateéhieir own maintenance, as the
Refugee Convention and international human rightesr merely establish a not
less favourable standard of treatment than thadrded to aliens generally in the
same circumstance.

Nonethless, within EU law a more detailed set ¢ésienshrined in the Recep-
tion Directive® complements the international legal frameworkaathe reception
and treatment of asylum seekers and refugees. teab@ fact that Article 78(1)
TFEU enshrines the EU commitment to develop a padic international protec-
tion which must be consistent with the Refugee @otien and other relevant trea-
ties, including the ECHR, the CEAS has evolved msaatonomous body of law
with specific rules. It is therefore crucial to ¢éoqe the regime established by the
Reception Directive in order to see whether angalbilon for asylum seekers to
contribute to the costs of their reception is akovunder EU law and whether it is
compatible or raises tensions with the internatitegal framework.

The current Reception Directive, which replacesrier Directive 2003/,

a stateless person (recast), [COM(2016) 270 fih&/R August 2016; see also [COM(2016) 270 final/1],
4 May 2016. For specific references on the recastgss of the Dublin Regulation, seailkNI, “The
Reform of the Dublin 1l Regulation”, Study commissed by the European Parliament's Policy Depart-
ment for Citizens’ Rights and Constitutional Affaasthe request of the LIBE Committee, 28 June 2016
available at:
<http://www.europarl.europa.eu/thinktank/en/documentlPteference=IPOL_STU(2016)571360

54 See, in this regard, IloLos|, “Emerging Challenges of the Emerging Challengethe Tempo-
rary Relocation Measures under EU Asylum Law”, Euespkeaw Review, 2016, p. 338 ff. On the latter
issue, see the contribution by@&co in this Volume, p. 175 ff.

%5 For a recent commentary on the Reception Directigeinter alia, PEERS et al.,EU Immigration
and Asylum Law (Text and Commentary): Second RevidgmrE Vol. 3 — EU Asylum LawBos-
ton/Leiden, 2015, p. 497 ff. See alsaIEBRONNER and THYM, “Legal Framework for EU Asylum Poli-
cy”, in ID. (eds.)cit. supranote 14, p. 1023 ff.

%6 Council Directive 2003/9/EC of 27 January 2003 gydown minimum standards for the recep-
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deals with access to reception conditions for amydeekers while they wait for the
examination of their claim and ensures access tgihg, food, healthcare and em-
ployment as well as medical and psychological cahgs legislative instrument is
necessary for a common asylum policy in order tonloaize rules on reception
conditions and offer equivalent standards of treaimacross the EU, as stated in
the 2009 Stockholm Programrhe

The relevant provisions on material reception cboowls are enshrined in Arti-
cle 17 which establishes the obligation for MemBéaites to provide “adequate
standards of living” for applicants.

Nonetheless, this provision allows some leeway tnider States because all
or some of the reception conditions can be maddaie to those asylum appli-
cants who do not have sufficient means necessahave adequate standards of
living®. Secondly and more importantly, Article 17(4) al Member States to
“require applicants to cover or contribute to tlestocof the material reception con-
ditions and of the health care”, provided that #pplicants have sufficient re-
sources, for example if they have been workingafoeasonable period of time. As
explained in detail by Groenendijk and Peers thinotige analysis of th&ravaux
préparatoire®, such provisions on financial contributions bylasy seekers were
also contained in former Directive 2003/9 and ie bommission’s proposal for
the original Directive, which carried a specifiopision on financial contributions
that asylum seekers may be asked to pay whetheidewith material reception
condition®’. Nonetheless, the Commission pointed out thatsd®ets on applicants’
contribution should be taken “individually, objaatly and impartially” and rea-

tion of asylum seekers, OJ L 31, 6 February 20038p.
5 The Stockholm Programme - An open and secure Ewepeng and protecting citizens, OJ C
115, 4 May 2010, para. 6.2, expressly states that:

“it is crucial that individuals, regardless of theember State in which their application for asy-
lum is lodged, are offered an equivalent levelrebtment as regards reception conditions, and the
same level as regards procedural arrangementgand determination.”

%8 Reception Directive, Art. 17 (3).

% GROENENDIJK and FEERS cit. supranote 6. For a more extensive analysis of the Dire@nd its
legislative history see alsoL@IGENBERG, The Reception of Asylum Seekers under Internatibaa
Oxford, 2014, p. 57.

0 European Commission, Proposal for a Council Divectaying down minimum standards on the
reception of applicants for asylum in Member StaBe&pril 2001, [COM(2001) 181 final], Art. 19.
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sons must be given in order to make possible tegiew™.

The proposal confirmed that the provision on finahcontributions was draft-
ed in order to meet the Council’'s concerns as ¢oréguirement of “inadequate”
resources of asylum seekers. During the negotmiseneral Member States insist-
ed that reference should be made to the generdaliplé of the real need of the ap-
plicant?, and as explained by Groenendijk and Peers, tbpopal regarded the
asylum seekers’ income, implying that all the ineoabove a certain threshold
could be seized by a Member Staté&he legislative history of the Reception Di-
rective illustrates the difficulty to accommodatesidber States’ suggestions until
the final draft was accepted with the referencduiiticle 17(4) to access to the la-
bour market for a reasonable period of time asmalition to ask asylum seekers to
contribute to the cost of the material receptionditons.

Compared to former Directive 2003/9, the 2013 reBaseption Directive in-
cludes among the grounds for reducing or withdrgwimaterial reception condi-
tions, which the Court of Justice of the EU (“CJEWas considered exhaustiye
the circumstance that the applicant has conceataddial resourcés In this re-
gard, it must be stressed that, as emphasized REEMDe possibility to complete-
ly withdraw reception conditions must be taken fitdlg and a narrow approach
must be followed, in order to ensure that applisdmatve sufficient resources for an
adequate standard of livifig

Overall, from the proposals elaborated during thgotiations for the Reception
Directive adopted in 2003 and its later recast @ecsome relevant considerations
clearly emerged. First, although the issue of famrncontributions has been re-
peatedly discussed during the negotiations, naeeée can be tracked as to the
seizure of asylum seekers’ assets and this aléectef as mentioned before, the

61 |bid.

62 See Council Document 11320/01 ASILE 39, 30 July 2@033.

63 GROENENDIJK and FEERS cit. supranote 6.

64 1n Case C-179/11Cimade and Gis}i27 September 2012, para. 57, the Court stated'dhdy in
cases listed in Article 16 of Directive 2003/9 [cepending to Article 20 of recast Directive
2013/33/EU] may the reception conditions ... be reduor withdrawn”. For a comparison between for-
mer Directive 2003/9 and current Directive 2013/2% especially SNGENBERG, cit. supranote 59, pp.
80-84.

% Reception Directive, Art. 20(3).

% See ECRE, Information Note on Directive 2013/33/EUWly 2015, available at:
<http://www.ecre.org/wp-content/uploads/2016/07/InfoiioratNote Reception-2015.pefp. 32.
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practice of most European States with the excepifaine recent Danish “Jewel-
lery Law”.

Secondly, based on the Reception Directive, Meritates are allowed to ask
asylum seekers a financial contribution for thet @dgheir reception, provided that
a preliminary test is made of whether applicantsspes sufficient resources to
have a standard of living for their health andralde their subsistence, as set forth
in Article 17(3) of the Reception Directive. Itwgorth stressing that such test must
be considered in the light of the system of gua@sthat the Directive establishes
in favour of asylum seekers, which the EuropeanrColiHuman Rights (“EC-
tHR”) in its landmark decision iM.S.S. v. Belgium and Greeaefined as a vul-
nerable group.

Before delving into the construction of the testsiubject, which will be dealt
with in the following section, it must be reiterdtéhat the Directive establishes
minimum standards on the reception of asylum seeldrus, despite the fact that
Member States may follow a minimalist approach ahihplementing the Di-
rective’s provisions, the adoption of less favolgastandards than those estab-
lished by the Directive would not be compatiblehwigU law?. Accordingly, the
possible seizure of asylum seekers’ assets regutatedomestic rules would in-
fringe EU law insofar as it will introduce otherrabtions than those set out in the
Directive. In this regard, a relevant case law essby the CJEU confirms that
many areas of asylum and migration are not govehyeMember States’ discre-
tion but by a corpus of uniform EU rules. In itslgment inBen Alaya for in-
stance, the Court pointed out that although Divestimay allow Member States to
exercise a measure of discretion, such discrettateas only to the conditions laid
down in the relevant Directi%e

However, it must be reminded that asylum and mignain EU law are also
regulated by the principle of flexible or differated integration, according to

67 M.S.S. v. Belgium and Greec#pplication No. 30696/09, Judgment of 21 Januad$12 For
comments see IBYTON, “Asylum Seekers in Europdl.S.S. v Belgium and Greécéluman Rights
Law Review, 2011, p. 739 ff. The major findings oé ttuling in M.S.S. have been echoed by the CJEU
in its decision in Case C-411/19,S, ECR 2011, I-13905, paras. 88-90.

% The Reception Directive, Recital 28, establishas thlember States should have the power to in-
troduce or maintain more favourable provisionstfard-country nationals and stateless persons wko as
for international protection from a Member State”.

89 Case C-491/13Ali Ben Alaya 10 September 2014; see also Case C-573\it Baltic Corpora-
tion AS v. Valsts robezsardzZeSeptember 2014; Case C-84/K8ushkakj 19 December 2013.
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which a Member State opts to move forward at diffeéispeeds and/or towards dif-
ferent objectives. This is, for instance, the case of Denmark teatat bound by
the Reception Directive, because of its opt-outnfithe EU policies in the area of
freedom, security and justiéeAlthough the principle of flexible integration $ia
certainly allowed some progress in many areaseft polity, including asylum
and migration, it has nonetheless fragmented atdahthe outreach of EU law, de-
termining situations in which Member States carr@sge their discretionary power
regardless of standards set by the EU legislation.

5. — Testing Asylum Seekers’ Resources in ordé&nsure Dignified
Standards of Living

The Reception Directive, as it has been arguedpkstes a legal framework
which aims to ensure dignified standards of liviagasylum applicants within the
EU™. Pursuant to Article 3, the scope of the Directsjen fact, to provide material
support for applicants in the territory of a Mem&¢ate. Such support may be sub-
ject to the condition that asylum seekers do neehsufficient means to have a
standard of living adequate for their health andrtable their subsisterige

A test is therefore necessary in order for MembateS to determine the level
of material support that must be provided to asyapplicants and consider wheth-
er they have sufficient resources for a dignifieghdard of living. The exhaustion
of this test is a precondition for Member Statesdosider the possibility to require
applicants to contribute to the cost of their mateeception.

Unfortunately, as it has been stressed, the datetian of the material recep-

0 For references, see in particulawRSENand $TTER, “Differentiated Integration: what is It and
How Much can the EU Accommodate?” Journal of Europetegtation, 2006, p. 313 ff.

"1 For a recent discussion seeN&¥ and ADAMO, “Is Green Better than Blue? The Danish JHA Opt-
out and the Unilateral Attempt to Attract Highly Skilldabour”, European Journal of Migration and
Law, 2015, p. 329 ff. It must be stressed that irélaas also opted out, while the UK has opted inigind
still bound by former Directive 2003/9.

2 See in this regard more extensivelyoURDI, “Reception Conditions for Asylum Seekers in the
EU: Towards the Prevalence of Human Dignity”, Journ@allmmigration, Asylum and Nationality
Law, 2015, p. 9 ff., and, more recentlp.,| “EU Reception Conditions: A Dignified StandardLi¥ing
for Asylum Seekers?”, in @=TAIL, DE BRUYCKER and MalaNI (eds.),Reforming the Common Europe-
an Asylum System: The New European Refugsden, 2016, p. 271 ff.

3 See Reception Directive, Art. 17(3).
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tion conditions is an area with wide divergencethatnational levél, owing to the
fact that the Reception Directive allows Memberté&do follow a minimalist ap-
proach to the Directive’s provisions which has beeanterbalanced by the most
recent case law issued by the Court of Justice.

5.1. — The Court of Justice’s Guidelines

The EU Court of Justice has been paying increaaitemntion to construing the
most delicate provisions of the CEAS and ensurmmifpum interpretation through-
out the EU. After obtaining jurisdiction over migjan and asylum questions in
2005, in fact, the role of the Court of Justice hasn notably expanded in the area
of asylum, with references for preliminary rulingseking guidance with the inter-
pretation of the EU asylum legislatian

As regards the material reception conditions, ti&W had the opportunity to
provide useful guidelines that Member States malst into account when consid-
ering whether the resources of asylum seekersudfieisnt to have dignified liv-
ing standards. Two recent cases are seminal irregard. In its judgment iCi-
made and Gistihe Court of Justice stressed that the asylumessekay not be de-
prived even for a temporary period of time aftex thaking of the application for
asylum and before being actually transferred tordsponsible Member State of
the protection of the minimum standards laid dowrh® Reception Directive

This line of reasoning has been more recently etho&aciri, in which the
Court had the opportunity to point out that the imum standards laid down by
the Reception Directive will normally suffice tosme dignified standards of liv-
ing across all Member StatesStill, the Court stressed that, “although the amo

74 While referring to a number of Reports from int&ianal human rights organisms, including the
Commissioner for Human Rights of the Council of Eagoand civil society organizationss@URD, Cit.
supranote 72, p. 19, highlights how many asylum seekesome Member States face a real lack of re-
ception conditions.

S For references seeaBLICK, “International Protection in Court: The Asylum idprudence of the
Court of Justice of the EU and UNHCR”, Refugee Survewrt@uly, 2015, p. 107 ff.; BUTRUCHE
ZAREVAC, “The Court of Justice of the EU and the CommomoRaan Asylum System: Entering the
Third Phase of Harmonisation?”, Cambridge YearbooEwfopean Legal Studies, 2010, p. 53 ff.. See
also @LLIN, “Recent developments in asylum and immigratiom kefore the Court of Justice”, ERA
Forum, 2009, p. 581 ff.

8 Cimade and Gisticit. supranote 64, para. 56.

" Case C-79/135aciri, 24 February 2014, para. 35.
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of the financial aid granted is to be determinedebgh Member State, it must be
sufficient to ensure a dignified standard of liviswgd adequate for the health of ap-
plicants and capable of ensuring their subsistéhcdie Court set out a number of
guarantees aimed at ensuring that particular attem given to people with spe-
cial needs: the resources made available mustdessary, for instance, to guaran-
tee family unity and the best interest of the ghitiich therefore includes the pos-
sibility that children can be housed with their gr&g°. Moreover, the allowance
received must be also adequate to obtain housweg, i@ the private market

Overall, the Court provided national authoritiegshwyardsticks necessary to
gauge the level of material support that must elabie to asylum applicants in
order to ensure dignified standard of living. Tipp@ach followed by the Court of
Justice therefore diverges from that of certain MenStates aimed at inspecting
asylum seekers’ resources in order to find thelssnpecessary to contribute to the
cost of their reception. This protective approagteven strengthened by the fact
that in Saciri the Court made clear that no derogation from tratraned mini-
mum standards set out in the Reception Directive i justified on the basis of
the saturation of the reception netwatrks

Another point which is worth mentioning in this ¢ext is the emphasis that the
Court of Justice paid to the value of human digraty enshrined in Article 1 of the
Charter of Fundamental Rights of the EU, which vegslled in the two mentioned
leading cases concerning the Reception Directiamaty Cimade/Gistiand Saciri.
The argument developed by the Court on the relevahtiuman dignity in recep-
tion conditions emphasizes that the CEAS in gensnabt only devised to offer an
appropriate status of protection to third countayianals but also to guarantee ade-
quate living standards and the enjoyment of funddateights2

Considering the arguments developed by the Coulustice, it would be diffi-
cult to frame the issue of the costs of receptiathiw the paradigm based on the

8 bid., para. 40.

?bid., para. 41.

8 bid., para. 42.

8 1bid., para. 50.

82 In this regard, seesSbURD, cit. supranote 72, which highlighted the “effet utile” of tipeovision
on human dignity, as a parameter which incorponadsitive obligations of socio-economic nature, nec-
essary to ensure the enjoyment of basic fundamagtdk. For a broader analysis, see dtsoes, “Hu-
man Dignity in the EU Charter of Fundamental Rightd &s Interpretation Before the European Court
of Justice”, Liverpool Law Review, 2012, p. 281 ff.
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migration-development nexus. If disconnected fromm purposes suggested by the
Court, the test on asylum seekers’ resources car fge wrongful aim of denying
access to material support based on the simplécation that an applicant has a
limited amount of cash and valuables. The ten¢h@legal regime designed by the
Reception Directive allows, in fact, possible dextigns on the basis of the exist-
ence of continuous income or funding, for instarase¢learly mentioned by Article
17(4), if applicants have been working for a readds period of tim& Accord-
ingly, compliance with the principle of proportiditg requires that Member States
implement the Reception Directive, taking into ddesation the personal situation
of asylum applicants and establishing a correctrizad with genuine objectives of
general interest. Domestic decisions concerninguasgpplicants’ contribution to
the cost of their reception must be fair and retsgeneral principles of EU lav

From this perspective, two orders of consideratiares necessary: on the one
hand, the test on asylum seekers’ resources céenapplied in order to determine
the amount an applicant must contribute to the obshe reception, without dis-
torting the legitimate aim to ensure that asylumkees have adequate living stand-
ards. Member States must be able to demonstrateatiyalegislative measure is
applied with the intent of ensuring the higheselesf protection for asylum seek-
ers. On the other hand, and taking into accountrelevance of the principle of
proportionality, it seems that any measure aimeseating asylum seekers’ assets
results disproportionate, provided that a speddgal framework establishes less
restrictive measures could achieve the same obgauch as limiting or curtailing
access to specific benefits

5.2. — The Amendments Suggested by the Propodédast the Reception
Directive

The debate on the controversial asylum seekergjatinn to contribute to the
cost of their reception has been certainly infliegahe ongoing further recast
process of the CEAS legal toolbox, including thecépion Directive, which the

8 See Reception Directive, Art. 17(4).

84 Seee.g, the CJEU’s judgment in Case C-141/¥% 17 July 2014. For a broader examination of
the principle of proportionality in asylum procedsy see especiallyBREMAN, EU asylum procedures
and the right to an effective remed@xford, 2014.

8 GROENENDIJK and RERS cit. supranote 6.
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European Commission recently triggefed

Unlike other EU asylum law instruments, such asQhualification and the Pro-
cedure Directives, which will be transformed intedRlations, the European
Commission did not consider “feasible or desiratolefully harmonise Member
States’ reception conditions” through a Regulatesthere are still significant dif-
ferences in Member States’ social and economicitong®.

The amendments concerning the general rules orrialateception conditions
include a provision which requires the observarfa@e principle of proportionali-
ty “when assessing the resources of an applicamgnwequiring an applicant to
cover or contribute to the cost of the materiaepion conditions or when asking
an applicant for a refund...”. The provision alsoab$ishes that Member States
take into account “the individual circumstancesha applicant and the need to re-
spect his or her dignity or personal integrity,litng the applicant’s special re-
ception needs”. Moreover, it is established thaefber States shall in all circum-
stances ensure that the applicant is provided avgbandard of living which guar-
antees his or her subsistence and protects hisrgttysical and mental health”

This amendment constitutes a major breakthrought ssems to incorporate
the Court of Justice’s major findings as to theamnat receptions conditions from a
twofold perspective. Firstly, the proposal explicinentions the principle of pro-
portionality as a benchmark that Member States raiste by, when assessing the
resources of an applicant. Secondly, the proposies a clear reference to the
need to respect the dignity or personal integritghe applicant, and requires to

8 See European Commission, Communication to thefd&am Parliament and the Council, Towards
a Reform of the Common European Asylum System anbalgeing Legal Avenues to Europe,
[COM(2016) 197 final], 6 July 2016 and the followipgoposals tabled by the Commission on 13 July
2016: Proposal for a Regulation of the EuropeatidPaent and the Council establishing a common pro-
cedure in the Union and repealing Directive 2013/BREOM(2016) 367 final]; Proposal for a Regula-
tion of the European Parliament and Council onddasts for the qualification of third-country natas
or stateless persons as beneficiaries of intematiprotection, for a uniform status for refugeeday
persons eligible for subsidiary protection and tlee content of the protection granted and amending
Council Directive 2003/109/EC of 25 November 2003 aawning the status of third-country nationals
who are long-term residents, [COM(2016) 466]; Propfisaa Directive of the European Parliament and
of the Council laying down standards for the rea@ptf applicants for international protection (r&ga
[COM(2016) 465 final]. These proposals complemeat toncerning the recast of Dublin Regulation,
seesupranote 53.

87 COM(2016) 465¢it. supranote 86, Explanatory Memorandum, p. 6.

8 |bid., Art. 16 (5).
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take into account the individual behaviour andheicular circumstances of asy-
lum seekers.

Nevertheless, it must be also highlighted that duelakthrough is counterbal-
anced by the inclusion of a series of amendmeiatsréstrict reception conditions.
In this regard, draft Article 17(a) raises someaans and results inherently con-
tradictory as far as it provides, on the one h#nat, “Member States shall ensure a
dignified standard of living for all applicants”hile, on the other hand, it excludes
asylum seekers who are not in the Member Statguigt®id as responsible by the
Dublin Regulation from reception conditiéhsAs emphasized by ECRE, this limi-
tation “contradicts the principle of entitlementrexeption conditions as a corollary
of asylum seeker status”, as elaborate€imade and Gistiin relation to which
the Court clarifiedhat reception conditions are made available teragn as long
as he or she is an asylum seeker with a rightrt@ire on the territory, and that asy-
lum seekers are an indivisible class of persons

It is not possible to predict the impact of thegegjed amendments, owing to the
ongoing negotiation process. However, it is recommhed that the recast Directive
will entirely incorporate the principles set by tGeurt of Justice in its relevant case
law and solve the internal contradiction that caltdr the scope of the Directive.

This would disclose the potential of new Article 46 a necessary step forward
against the risks existing beyond the politicaldimcy to construe asylum seekers
as profiteering from international protection armd depart from the migration-
development nexus which distorts the humanitar@nponent of asylum seekers’
reception.

6. — Conclusions

As highlighted in the foregoing analysis, accesseteeption condition for asy-
lum seekers constitutes one of the most problenssies for countries of destina-
tion, especially within the EU. The Jewellery Ladopted in Denmark and the
practice existing in other European States reflieetincreasing shift to consider
asylum seekers exclusively as an economic burdehdst societies. This also ex-
plains the tendency to carve out specific obligagifor asylum seekers to contrib-

8 bid., Art. 17(a) and Art. 19.
% See ECRE, Comments on the Commission Proposaktst the Reception Conditions Directive
COM(2016) 465, October 2016, p. 6.
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ute to the costs of their reception.

In an attempt to review the legality of such measuthis analysis has focused
on the international legal framework and the CEA&LHox in order to contextual-
ize the relevant domestic practice at the Europezei.

As an established rule of international law, aljensluding refugees and asy-
lum seekers, must be treated in full respect ferghnciple of non-discrimination,
especially in cases of limitations to the rightetgoyment of property From this
perspective, the seizure of asylum seekers’ assets contribution to the cost of
their reception may potentially infringe internai& law in that it disproportionate-
ly targets a specific part of the population anel tost vulnerable group of aliens,
namely refugees and asylum seekers.

From a different point of view, EU law has speaflg and exhaustively estab-
lished the conditions under which the reductiopassible withdrawal of material
reception conditions is possible. The Court of idasbf the EU has clarified in a
consistent case law that minimum reception conustiserve the primary scope of
ensuring that applicants have access to adequatg 8tandardd It would be con-
trary to the spirit of offering appropriate statasany third-country national requir-
ing international protection and ensuring compleandth the principle ofon-
refoulementas stated in Article 78 TFEU, to arbitrarily deriynit or withdraw
access to reception conditions.

Apart from determining an infringement of the ru@sshrined in the Reception
Directive, the risk of discriminatory treatment, iog to disproportionate restrictions
to access to material reception conditions, maysxstates to legal actions before
relevant human rights adjudicators, including thedgean Court of Human Rights,
for a disproportionate interference with the funéatal right to property.

Ultimately, even though domestic provisions concegrthe possible asylum
seekers’ contribution to the cost of their recaptioay play the symbolic role of a
deterrent against any pull factor, they risk camaty asylum seekers as profiteer-
ing from the international refugee protection regirAs a consequence, such a leg-
islative tendency may undermine the exercise ofitji@ to asylum, which is to be
understood, as recently maintained by the Supreowst ©f Ireland, as “an auton-

% In this regard see als&NININGS and WATTS (eds.),Oppenheim's International Law/olume 1
Peace 9th edition, Oxford, 2008, p. 912.
92 SeeCimade and Gisttasecit. supranote 64; andaciri casegit. supranote 77.
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omous right to a status, refugee status, whichfumdamental right®.

Still, the added value of these measures mightdme questioned from an eco-
nomic perspective for at least two reasons whidhfagilitate the reach of a con-
clusion as to the migration-development nexustRing political logic beyond the
adoption of measures concerning the asylum seekerdtibutions to their own
maintenance seems to ignore the fact that refugdemore than likely use their
own assets within the host State, as there is asoreto expect that a refugee will
prefer to depend on the social assistance provigethe host State. Second, the
economic advantage that can be generated by theunesaaimed at seizing asylum
seekers’ assets would be minimal compared to tbeneyus costs that States face
in order to maintain an efficient asylum systemhvatlequate reception facilities.

As confirmed by the UNHCR, host countries haveap @ high price for receiving
asylum seekets However, the “negative” impact of migratory flowsyes States, es-
pecially in Europe, to mitigate, to the extent gass such impact by establishing
mechanisms of regional and international coopera#a a very critical time for the
sustainability of the CEAS, in fact, the tendenzyestablish an obligation for asylum
seekers to contribute to the cost of their recaptitl not erase the flaws of the CEAS,
it will rather reiterate the grim picture originalemerging from the developing EU
asylum policy, in which, according to Colin Harvétjhe asylum seeker is routinely
constructed as a threat to the area of freedomtigeand justice®.

% Supreme Court of Ireland (Ireland),D. v Minister for Justice Equality and Law Refo2014]
IESC 29, 10 April 2014, para. 143.

% UNHCR Standing Committeeit. supranote 11.

% HARVEY, Seeking Asylum in the UK: Problems and Prospéatsdon, 2000, p. 331.
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1. — Introduction

In recent yeatgirregular migration - especially by the Mediteigan Sea - has be-
come a huge phenomenon that all European Statestie\duty to deal withWhat
has been defined as a “migration crisinsists in mass influx of people fleeing their
countries and seeking for protection in Europe eBs\elements interfere with the ac-
tual capacity of the EU and its Member States peasith this issue.

First, the migration management entails overwhejminsts leading to the
perception that irregular migration is a mere bardler the destination country.
The mass influx of migrants is indeed perceivechagng negative implications
(for instance in terms of jobs’ losses and theaase of criminality), and lacking
any social and/or economic advantage.

Second, the migration crisis represents an acthallenge to the European
States’ commitment to protect human rights under Buropean Convention of
Human Rights and the European Union Charter of &onahtal Rights.

Moving from these remarks, the aim of the presewstigation is twofold: the
paper will firstly explain the potential benefitsat the destination countries could
descend from migration. Secondly, the paper wihlight the criticisms of the
current Common European Asylum System (“CEA&1)d assess the positive and

1 See the recent Monthly Report of the EU AgencyFondamental Rights (‘FRA™Monthly data
collection on the current migration situation in tE&J, July 2016. See also FRARA Annual Report
Asylum and migration into the EU in 2015 2016, available at:
<http://fra.europa.eu/en/publication/2016/fundamientgnts-report-2018.

2 See the Statement adopted at the Special Meefiig &uropean Council on 23 April 2015, where
that of migrants seeking for protection crossing tiediterranean Sea has been described as a “humani
tarian emergency”. Furthermore, se&d and QWDRON, “Flux migratoires et politique commune dans
I'Union européenne”, federalismi.it, 10/2013, p.1 ff

3 See the report of the UK Home Affairs Committee, “Badigration” (3 August 2016) HC paper
No. 24, available at:
<http://www.publications.parliament.uk/pa/cm201617/decécmhaff/24/2402.htrr.

4 On the necessity to rethink the implementationhef Refugee Convention to help States in under-
standing and enjoying the benefits of migratior, HeTHAWAY , “A Global Solution to a Global Refugee
Crisis”, European Papers, 2016, p. 93 ff.

5 RATHA, MOHAPATRA and SHEJA “Impact of Migration on Economic and Social Deyetment. A
review of Evidence and Emerging Issues”, Policy Rede Working Paper 5558, The World Bank De-
velopment Prospectus Group Migration and Remittdshié & Poverty Reduction And Economic Man-
agement Network, February 2011, p. 1 ff., p. 11.

6 The Common European Asylum System has been crsimieel 1999 and it currently comprises the
following acts: the European Parliament and CouBaictive 2013/32/EU of 26 June 2013 on common
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negative implications of the recent proposals toreform.

In order to both disclose the positive implicatiafisnigration in the host coun-
tries and highlight the shortcomings of the currBaotopean asylum system, the
present paper will specifically tackle the categofyunaccompanied minors seek-
ing protection in Europe.

2. — Coping with an “Enhanced Vulnerability”: the aGe of
Unaccompanied Asylum Seeking Minors

The choice to specifically focus on unaccompaniéabns is grounded on sev-
eral reasons. First of all, the percentage of nsirr@king for asylum within the Eu-
ropean Union is increasing: in 2015, 7% of all asylapplications in the European
Union were lodged by unaccompanied children

Secondly, when the asylum seekers are unaccompamnrads, the struggle in
balancing the States’ control over the entry of-nationals with refugees’ funda-
mental rights increases, as long as States aredboyiadditional rules imposing
them to take into account minors’ best interest

The need to respect both the vulnerability of msnand thenon-refoulement
principle lies on the observation that children dwice weak”. on the one side,
notwithstanding their refugestatus minors should receive protection by interna-

procedures for granting and withdrawing internatiguraltection, OJ 2013, L 180/60 (“Revised Asylum
Procedure Directive”); the European Parliament andnCil Directive 2013/33/EU of 26 June 2013 lay-
ing down minimum standards for the reception of Epplts for international protection, OJ 2013, L
180/96 (“Revised Reception Conditions Directive’hgtEuropean Parliament and Council Directive
2011/95/EU of 13 December 2011 on standards for tladifigation of third-country nationals or state-
less persons as beneficiaries of internationaleptmmin, for a uniform status for refugees or forspas
eligible for subsidiary protection, and for the tamt of the protection granted, OJ 2011, L 337/2R&{
vised Qualification Directive”); the European Parlamh and Council Regulation (EU) No 604/2013 of
26 June 2013 establishing the criteria and mechenfer determining the Member State responsible for
examining an application for international protentilodged in one of the Member States by a third-
country national or a stateless person, OJ 201R0/108 (“Revised Dublin Regulation”); the European
Parliament and Council Regulation (EU) No 603/2012®fJune 2013 on the establishment of “Euro-
dac” for the comparison of fingerprints, OJ 2013,80/78 (“Revised Eurodac Regulation”).

" See European Asylum Support Office (‘EASO&pnual Report on the Situation of Asylum in the
European Union 2015July 2016, p. 109.

8 See Arts. 3, 12 and 22, of the United Nations Corieerin the Rights of the Child (New York, 20
November 1989), entered into force on 2 Septemb®0.19n this topic see also European Parliament,
Directorate General for Internal Polici€d) Framework of Law for Children’s Right3012, PE462.445.
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tional and national law because of their vulnerage, which prevents them from
being autonomous and independe®in the other side, they should receive protec-
tion because they are asylum seekers

In this regard it has been argued that asylum sgethildren “should be treated
as children first and migrants secoidimeaning that it is necessary to take into
prior consideration the significant vulnerabiliti/tbe claimants.

As a consequence, the State being responsiblenfasydum application has to
deal with some additional issues, such as the sigégi) provide a representative
taking the side of the minor’s clain) take into account the minor’s point of view
and - notwithstanding her/his age assessment idamsis/her experience as a rel-
evant element in the asylum proceduii§;assess the possibility of reunifying the
minor with his/her relativesy) ponder the concrete impact that the eventualrdepo
tation of the minor will have on his/her lif@y opt for the child’s detention only as
a last resort measure and only by adopting additisafeguards

Moving from these latter remarks, specific rulesusing on asylum seeking
minors have been and shall be created in ordempdeiment the respect of their
rights and promote their integration within the thasuntry?.

® European Court of Human RightRahimi v. GreeceApplication No. 8687/08, Judgment of 5
April 2011, para. 87, where the Court stressed ttateS have a positive obligation to protect and pro
vide care for extremely vulnerable individuals, Is@s unaccompanied minors, regardless of theusstat
as illegal migrants, nationality or statelessn&s® particular vulnerability of unaccompanied cteld is
emphasized also by the Committee on the Rightshef €hild, General Comment No. 6, 2005,
CRC/GC/2005/6, paras. 23 and 24.

10 Art. 3(1), United Nations Convention on the Rightstioé Child. On this topic ®&bGkIN and
NEWELL, Implementation Handbook for the Convention on the tRighthe Child United Nations Publi-
cations, 2007, pp. 1-229.

11 See WRREN and YoRrk, “How children become ‘failed asylum-seekers’, Kam@w Clinic, Uni-
versity of Kent, March 2014.

12 KTisTAKIS, Protecting Migrants under the European ConventionHuman Rights and the Euro-
pean Social Charter. A handbook for legal practigos Council of Europe Publishing, 2013, p. 37. See,
European Court of Human Righ®Bahimi v. Greececit. supranote 9, para. 10¥ubilanzila Mayeka
and Kaniki Mitunga v. BelgiupApplication No. 13178/03, Judgment of 12 October6200

13 As pointed out by WITTAKER, Asylum seekers and refugees in the contemporary wablithg-
don/New York, 2006, p. 40, the achievement of an #&ffedntegration involves several issues, such as
language, family reunion, accommodation, healtle Gard education. On this topic, see als@GN&ER
andHuUGHES “Fundamental rights for irregular migrants: legatitiements to healthcare and school edu-
cation across the EU28”, European Human Rights LaweRew2015, p. 604 ff., p. 608MTH, “Is the
Right of the Child to Liberty Safeguarded in then@oon European Asylum System?”, European Journal
of Migration and Law, 2013, p. 111 ff.
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Against this backdrop, the situation of unaccomparasylum seeking minors
seems to be a good case study to assess the agl@dube system implemented
within the European Union. As it will be explainedthe following sections, on the
one side, States can attain further social andeuoanadvantages when accommo-
dating migrant minors. On the other side, the failof the CEAS - both in terms of
efficiency and respect of fundamental rights -astigularly striking with regard to
minors’ applications.

3. — Accommodating Migrants and Promoting the Dawelent of the
Host Country: Two Birds with One Stone?

Before entering the analysis of the current CEAS8 g foreseen amendment,
it has to be clarified whether the several conceamsed by destination countries
could be justified.

To answer this question, it is essential to asséesher the presumption that ir-
regular migration has only negative effects on homtintries can be rebutted.
Therefore, the arguments usually invoked by MenSiates must be tackled.

Among them, the increase of criminality is onelaf thnost exploited considera-
tions. Despite the absence of a proven relationséigveen the number of irregular
migrants and the number of crimes, the generattrathin the European political
debate is to argue that irregular migrants haugetoonsidered as a threat for inter-
nal security.

At this regard, it is first of all essential to werdtand the nature of the link be-
tween migration and criminality. On the one sideshiould be stressed that irregu-
lar migration in itself does not impact on crimiiyal the large majority of migrants
crossing the European borders every day are seakii@gent future for themselves
and their families, not to start criminal activetieHowever, on the other side, it has
to be observed that the significant vulnerabilityreegular migrants exposes them
to the risk of being exploited by and eventuallg@tbed into criminal networks. In
other words, criminality could indirectly take adwage of irregular migration.

Dealing with two sides of a same coin, a strongacdp of accommodating
asylum seekers, from their very first arrival unbie assessment of their claim, is
therefore essential to ensure the respect of migiranman rights, but also to pre-
vent migrants from being targeted within criminefiaties.
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Anotherrefrain issue connected to migration flows deals withgbeial impact of
migration on the destination countries: in paracumigrants’ needs for heattland
social services are perceived as burdens by theStates. In this respect, the risk that
the migrants’ assistance would eventually affectdiidens’ rights is a shared belief

Furthermore, migrants are usually accused of jebpag the balance of the
national labour market, essentially because theyvaling to bear undeclared
work and lower employment ratés

Against this backdrop, however, both the econémad social sustainability of
refugees flow could be demonstrated. Focusing enstitial development of the
destination country, at least two points shalldxated.

First of all, although in the short term migrangshployment seems to have a
negative effect on the labour market, in the medana long term, migrants’ work-
ing force appears to be an essential componeninattie labour market. Given that
migrants accept low-skilled jobs (that usually tiagives are no longer inclined to
carry out), not only they fill the “gap” of the labr market, but they could give
their contribution to the public finance, by payitaxes and social security obliga-
tions. The achievement of such a goal, howeveunireg the State to provide a rap-
id and effective accommodation of migrants. Othsewias already underlined,
both the undeclared work and the related migraxptogation would prevait.

A second benefit connected to migration has a teng effect on the destina-
tion State, being nevertheless of a fundamentabrtapce. In fact, as underlined
by the European Commission itselmigration is the key to fight the actual chal-
lenge towards the ageing of the EU population édemographic decrease.

As to migrant minors’, the improvement of their ddions and their effective

14 The right to accede to healthcare has been resegjEis a component of the human dignity: see
European Committee on Social Righitsternational Federation of Human Rights Leagues (FJBH
France Complaint No. 14/2003, Decision of 3 November 2004.

15 See TNO and QUDRON, cit. supranote 2.

18 AlvAR et al.,International Monetary Fund Staff Discussion Ndtee Refugee Surge in Europe: Eco-
nomic Challengeslanuary 2016, p. 4,68, “Irregular Migrants: Beyond the Limits of Solidtg?”, in Ross
and BORGMANN-PREBIL (eds.),Promoting Solidarity in the European Unid2010, Oxford, p. 151 ff.

" DULLIEN, Paying the Price: the cost of Europe’s refugeeisriEuropean Council on Foreign Re-
lations, April 2016.

18 See Communication from the Commission to the EemagParliament, the Council, the European
Economic and Social Committee and the CommittethefRegions - “A European Agenda on Migra-
tion”, 13 May 2015, [COM(2015) 240 final], p. 9.

9 Ibid., p. 14.
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integration within the host community definitelysha long-term positive impact on
the development of both the host and the sendingtoes. Focusing on the for-
mer, minors’ integration leads to an additionaldéfénThe burden a State takes on
to ensure unaccompanied minors an adequate edutasiasually compensated
when minors become workers: unlike adult migramso spent a significant peri-
od of their life in another country, minors are eg@d to grow up and live in the
country where they found asylum. As a consequeanuder the destination country
perspective, giving minors an adequate educaticens@vesting in their potenti-
alities as future workers. This being the case,ramggminors will not only repay
the costs of their education, but also provide althl financial incomes for the
State which granted them asylum.

Notwithstanding the important contribution that naigts - and minors among
them - could bring to the financial, social andterdl development of European
societies, its effective accomplishment dependsStates’ capacity to ensure mi-
grants’ integration since their arrival. Otherwisegt only irregular migration
would constitute a mere economic and social casthe destination State, but it
could also lead to the further negative conseque(eg. the exploitation by crimi-
nal networks) already outlined.

4. — The Protection of Asylum Seeking Minors inoger an Overview

The previous paragraph has clarified that the mmeaif adequate mechanisms
to accommodate unaccompanied children seeking rateqtion in Europe is of
paramount importance first to ensure Member Statesipliance with the respect
of fundamental rights, second to let them bene&if the social and economic
benefits of migration.

20 The right to education is guaranteed both by Aftol the European Social Charter and Art. 2,
Protocol No. 1 ECHR. With regard to the former prans despites the wording of the appendix of the
ESC(r) which limits its application to migrants lawjuresident within a contracting State, the Eurapea
Committee of Social Right€COHRE v. Italy Complaint No. 58/2009, Decision of 25 June 2010apa
33) has clarified that “the part of population whites not fulfil the definition of the appendix can be
deprived of their rights linked to life and dignitywder the ESC(r)”. With those wordsTIKTAKIS, cit.
supranote 12, p. 59. Therefore, the protection foredseArt. 17 of the European Social Charter applies
to all migrants, whether regular or not, under the af 18 years old. In this regard, see alBeN&ERand
HUGHES cit. supranote 13, p. 612; BGROOFand LAwERS (eds.),No person shall be denied the right to
education. The influence of the European Convergfdiuman rights in the right to education and right
in education Oisterwijk, 2004, pp. 29-33.
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Entering the analysis of the European legal framkfyahe protection of asy-
lum seeking minors is tackled by both the Count€iEaropé? and the European
Union. These two international organisations stlheecommon attempt to imple-
ment the living conditions of unaccompanied minatfiough necessarily follow-
ing different approaches.

4.1. — The Protection of Unaccompanied Minors Undbe European
Convention on Human Rights

When focusing on the Council of Europe, the pretany observation has to be
made that the European Convention on Human RigBGGSHR”) does not include
a specific provision on asylum seeker#t is not surprising that, at the time when
the Convention was created, the European Statesadiderceive migration flows
as a relevant topic under a fundamental rightspeets/e. Nevertheless, the neces-
sity to protect migrants’ fundamental rights haggpessively become an issue that
the European States have to face and the ECHPRb ltkesat with.

Hence, as in other fields of law, the interventarthe European Court of Hu-
man Rights has been of a paramount importancet tindeprotection of refugees
and asylum seekers become effective under the ECHR.

In addition to the recognition of theon-refoulemenprinciple®, the European
Court of Human rights has specified that otherckas, namely Articles 3, 4 and 8
ECHR, can be triggered within asylum related cases.

21 On migration law under the ECHR and the EU, see Rfadbook on European law relating to
asylum, borders and immigratipi2014, available at: hkttp://fra.europa.eu/en/theme/asylum-migration-
borders.

22 See DNELLI, “Irregular migration and human rights: a CourdiEurope perspective”, indsusz
et al. (eds.)lrregular migration and human rights: theoretical, EBpean and international perspectives
Leiden/Boston, 2004, p. 301 ff.

2 KTISTAKIS, cit. supranote 12, p. 17.

24 Saadi v. Italy(Grand Chamber), Application No. 37201/06, Judgnoérit8 February 2008, para.
127; Chahal v. the United KingdotfGrand Chamber), Application No. 22414/93, Judgnoérit5 No-
vember 1996, para. 79. At this regard, see als@thidelines on human rights protection in the context
of accelerated asylum proceduyesstablished by the Committee of Ministers on Iy 2009 at the
1062nd meeting of the Ministers’ Deputies. Furthemmthe European Court of Human Rights has also
recognized the existence of an indireon-refoulemenprinciple, prohibiting any transfer to States in
turn susceptible of transferring the person toia tbountry where he/she is at rigd.S.S. v. Belgium
and GreeceApplication No. 30696/09, Judgment of 21 January/1300n this judgment see dENC
Lax, “Dismantling the Dublin Systeni.S.S. v. Belgium and Greéc&uropean Journal of Migration
and Law, 2012, p 1 ff.
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Article 3 ECHR, covering the prohibition of tortyudeas been applied in several
case®, where the European Court of Human Rights hassackfirst of all its ab-
solute nature and secondly that the right enshrimedrticle 3 is a fundamental
value of each democratic sociéty

Insofar as Atrticle 4 of the ECHR foresees the fiitibn of slavery and forced la-
bour, the European Court of Human Rights has repednts applicability anytime
where the exploitation of migrants leads to hunnafficking or forced labout.

As to Article 8 ECHR, the right to respect privated family life has received a
broad and enhanced interpretation by the Europeant @hich usually applies Ar-
ticle 8 to protect the irregular migrants’ residenoght against the unlawful re-
moval to a third countr

The activism of the European Court of Human Rightthe field of migration
law is absolutely beneficial under several poiritgiew. First, it stresses that — re-
gardless of the uniformity and efficiency of the £&- European States have the
duty to protect asylum seekers’ rights under theopean Convention of Human
Rights. Secondly, its case law is extremely helpfutlarifying the ambiguities of
the current CEAS: given the broad discretion th@&n¥er States currently have,
the decisions of the European Court of Human Rights set common - although
minimal - levels of protection.

Notwithstanding the merits of the European CourHaman Rights case law,

% See,Mahmundi and others v. Gregcgpplication No. 14902/10, Judgment of 24 October2201
With regard to unaccompanied asylum seeking mirsaaRahimi v. Greececit. supranote 9, where the
European Court of Human Rights ruled on the deterdind lack of care of a 15 years old unaccompa-
nied minor, who, after entering Greece, was firstipudetention for two days and then left lo livetlire
streets. Hence, short periods of detention do ncude the applicability of Art. 3 ECHR. See aldo-
hammad v Gree¢d\pplication No. 70586/11, Judgment of 11 Decembdi2inally,Sh. D. and oth-
ers v. Greece and other8pplication No. 14165/16, now pending before thedpean Court of Human
Rights. On this topic, seed@DpwIN-GILL and McADAM, The Refugee in International Lawxford,
2007, pp. 310-323.

% See HAILBRONNER (ed.),EU Immigration and Asylum Law. Commentary on EU regubstiand
directives Minchen/Oxford, 2010, pp. 15-18.

27 See European Court of Human Rigi@siide on Article 4 of the European Convention on Human
Rights. Prohibition of slavery and forced labo@ Ed., Council of Europe/European Court of Human
Rights, 2014.

2 BELL, cit. supranote 16, pp. 151-165. Within the national case ls@e the enhancement of the
right to family life by the UK Upper Tribunal in theaseThe Queen on the application of ZAT, IAJ,
KAM, AAM, MAT, MAJ and LAM v the Secretary of Statethe Home Departmengudgment of 22
February 2016, JR/15401/2015.
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however, the achievements made can only prevennigeation crisis from exac-
erbating, but it is not up to the ECHR to providerg term and aad hocmecha-
nism to accommodate asylum applications and pratggtants’ human rights.
Hence, it follows from this latter remark that thest (and the only!) body holding
the competence to elaborate adequate receptionamisains for unaccompanied
asylum seeking minors is the European Union.

4.2. — The European Union: the Quest to AccommaaladeProtect Unaccom-
panied Asylum Seeking Minors

In 1999, the European Union has been given the eteanpe to fight against ir-
regular migration as well as to protect the righftenigrants in relation to exploita-
tion and trafficking?. The EU action in this field has progressively mwed,
thanks to the adoption of both directives and rafiuihs which form the CEAS

Furthermore, at the constitutional level of the dagan Union, the Charter of
Fundamental Rightsoffers a direct protection to asylum seekerstdrArticle 18,
the Charter foresees that “[t]he right to asylurallshe guaranteed with due respect
for the rules of the Geneva Convention ... and iroet@nce with the Treaty on
European Union and the Treaty on the Functioninghef European Union ...”,
while Article 19 of the Charter re-affirms the priple of non-refoulement

With respect to the fundamental rights of minaugthfer articles acquire relevance.

First, Article 14 of the Charter states that evagydas the right to education: in
this regard, it is important to recall that thighti is likely to be jeopardized anytime a
child is put in a form of detention. Furthermoretidle 21 of the Charter is devoted to
prohibit any discrimination on grounds ahter alia - age; whereas Article 24 specifi-
cally refers to minors: this latter provision enoes the “best interest of child” princi-

2 See Arts. 79 and 83 of the Treaty on the Funatipmif the European Union (“TFEU”). On this
topic, see BOSTA ARCARAZO and GeDDES “The Development, Application and Implications of BU
Rule of Law in the Area of Migration Policy”, Journal Common Market Studies, 2013, p. 179 ff.;
BALDACCINI, GuUILD and TONER (eds.),Whose Freedom, Security and Justice? EU Immigrationfeyd
lum Law and PolicyOxford, 2007; HILBRONNER, Immigration and Asylum Law and Policy of the Eu-
ropean Union The Hague, 2000; €BDES Immigration and European Integration. Towards forgdsu-
rope? Manchester, 2000, pp. 110-130.

30 On this topic seeex multis GuiLD and MNDERHOUD, The First Decade of EU Migration and Asy-

lum Law Leiden, 2012.
31 Charter of Fundamental Rights of the European Ur@hC 202, 7 June 2016.
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ple and stresses the duty to provide minors witetion and cafe

As a latter observation concerning the Chartdrag to be underlined that, after
the entry into force of the Treaty of Lisbon, tledevance of the Charter has expo-
nentially growr®. Not only Article 6 TEW now states that the Charter has the
same value as the Treaties, which makes the folegetly binding®, but the EU
Court of Justice seems particularly devoted in animg its rolé. In a recent deci-
sion concerning the migration field, for instanttee Court of Justice has excluded
that Protocol No. 30 of the Treaty of Lisbon - whi@s it is known, limits the ap-
plication in the United Kingdom and Poland of ttrecial rights covered by the
Charter - is suitable to affect the implementatbéthe EU asylum lagt.

5. — Rethinking the Common European Asylum SysiePmalvide an
Effective Response to the Migration Challenge

The observations highlighted in the previous sestiexplain why reception
procedures are essential tools to shift from thgatiee implications of migration
to its positive effects. In this perspective, itherefore essential to tackle the cur-
rent rules within the Common European Asylum Systenassess whether they
foresee adequate mechanisms, not only to accommbdéatalso to progressively
integrate migrant minors arriving in the Europeamdd.

32 In connection to the duty of care and protectiért, 32 of the Charter, which prohibits child la-
bour, can be recalled.

33 See RERset al. (eds.)EU Immigration and Asylum Law (Text and Commenta¥pjume 3: EU
Asylum Law, 29 Rev. Ed., 2015, pp. 27-63.

34 Treaty on the European Union, OJ C 326, 26 OctobE?, 20 13.

% See RERSet al., The EU Charter of Fundamental Rights. A Cemtiary, Oxford, 2014.

3 Case C-617/10%kerberg Franssar26 February 2013; case C-399/Melloni, 26 February 2013.
In this connection, seerRANAH, “Charte des droits fondamentaux de I'Union eusspé et Convention
européenne des droits de 'homme: entre cohérentégiéimation. A propos des arréts Aklagaren c/
Hans Akerberg Fransson et Stefano Melloni ¢/ Minist€iscal rendus par la Cour de justice le 23 fé-
vrier 2013", Revue générale de droit internatiopalblic, 2014, p. 333 ff.; BNCOX, “The meaning of
‘implementing’ EU law under Article 51(1) of the Charti\kerberg Fransson”, Common Market Law
Review, 2013, p. 1411 ff.; MIENTO, “Who'’s afraid of the Charter? The Court of Justioational
courts and the new framework of fundamental rightgqation in Europe”, Common Market Law Re-
view, 2013, p. 1267 ff.

%7 See Joined Cases C-411/10 and C-49318, ECR, 2011, p. I-13905.
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5.1. — The Current Deficiencies of the CEAS andStreggle to Ensure the
Protection of Unaccompanied Asylum Seeking Minors

Notwithstanding its purposes, the current Commorogean Asylum System
has proven to be inadequate in providing an efficand uniform accommodation
of asylum seekers, in particular when the asyluguests come from unaccompa-
nied minors. As a matter of fact, since the Dubdigulation and the directives con-
stituting the Common European Asylum System hawenlsglopted, a number of
practical deficiencies have progressively eme¥ged

Therefore, in its Communication “Towards a reforfrttee Common European
Asylum System and enhancing legal avenues to Eltppiee European Commis-
sion has expressed the need to rethink the Eurdge&m asylum rules in the light
of an improved solidarity among Member St&te&s a general observation, it has
to be underlined that the current reception medmarseems more devoted to toss-
ing back States’ responsibility and accommodatiagjonal prerogatives, rather
than to achieving unaccompanied minors’ best isteaed fundamental rights

With regard to the several issues arising fronajiglication, the rules on the al-
location of responsibility constitute a first exdmprhe rationale behind Article 8
of the so-called Dublin Ill regulationis twofold. First, these rules stimulate Mem-
ber States’ commitment to protect their externatlbos. By assuming that a State
should be responsible for managing the irregulényanto its territory, the State’s
failure to protect its borders triggers the obligatto address migrants’ clairas

% In this respect, seeANCIMBENE, “Refugeesthe European Union and the ‘Dublin System’. The
Reasons for a Crisis”, European Papers, 2016,1pff10

3 Communication from the Commission to the EuropRariiament and the Council of the 6 April
2016 - “Towards a reform of the Common European Asyflystem and enhancing legal avenues to Eu-
rope, [COM(2016) 197 final].

40 See MUNARI, “The Perfect Storm on EU Asylum Law: The Need tohitét the Dublin Regime”,
Diritti Umani e Diritto Internazionale, 2016, p. 51f7; fFaviLLI, “L’'Unione europea e la difficile attua-
zione del principio di solidarieta nella gestiorel'temergenza’ immigrazione”, Quaderni Costituziena
li, 2015, p. 785 ff.; MrsILEGAS, “Solidarity and Trust in the Common European AgylBystem”, Com-
parative Migration Studies, 2014, p. 181 ffeLB, cit. supranote 16.

41 In this regard, an opposite opinion seems to ppated by the German Federal Administrative Court,
according to which “the provisions on responsipifitr unaccompanied minors in Article 6 of the Dabl
Regulation are protective of the individual, asythet only govern relationships between MembereStatt
(also) serve to protect fundamental rights” (Judgroé16 November 2015, 1 C 4.15).

42 Regulation (EU) No 604/2013 of 26 June 20di8,supranote 6.

43 See [BN HEIER RIJPMA andSPIIKERBOER “Coercion, prohibition, and the great expectatidhe con-
tinuing failure of the Common European Asylum SysteCommon Market Law Review, p. 607 ff., p. 615.
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Second, the allocation of responsibility rules hbeen designed to address migra-
tion claims following a uniform and consistent aggoeh: the “first lodged rule” in
particular has been conceived to prevent overlaggps in processing asylum ap-
plications. However, when triggered towards vulbérgoeople, such as minors,
the first lodged rule usually clashes with the gétion to ensure minors’ best in-
terest and take into account their vulneralsility

In this connection, the Court of Justice of thedpaan Union highlighted that
secondary movements clearly facilitate childreraplearance or smuggling. Ac-
cordingly, it stated that the best interest of ¢théd implies that a minor’s transfer
to another Member State shall in principle be agdidvery time it would expose
the child to an unreasonable risk of being subgttiea degrading treatment-ur-
thermore, ruling upon Article 6 of the so-calleddn Il regulatiorts, the Court
specified that, if the minor submits two or morg/las requests, this provision
should be interpreted in the sense that “the Men@tate in which that minor is
present after having lodged an asylum applicatimere is to be designated the
‘Member State responsible”’

A second criticism of the current Common Europeayldm System is linked
to the identification procedure and the age assessm

At this regard, it has first of all to be recalli@t the European Court of Human

44 With specific regard to unaccompanied minors, Reers “The Dublin Regulation: Is the End
Night? Where Should Unaccompanied Children Apply foyl&d®?”, EU Law Analysis, 21 January
2016, available at: kttp//www.eulawanalysis.blogspotit

4 See Case C-4/1Kaveh Puid 14 November 2013, para. 36:

“where the Member States cannot be unaware thatnsigstéeficiencies in the asylum proce-
dure and in the conditions for the reception ofiasyseekers in the Member State initially identi-
fied as responsible in accordance with the critegiaout in Chapter Il of Council Regulation (EC)
No 343/2003 ... the Member State which is determinirgMember State responsible is required
not to transfer the asylum seeker to the Membee Stétially identified as responsible and, subject
to the exercise of the right itself to examine &pplication, to continue to examine the criteriti se
out in that chapter, in order to establish whetdrather Member State can be identified as respon-
sible in accordance with one of those criteriafat,dannot, under Article 13 of the Regulation”.

46 Council Regulation (EC) No 343/2003 of 18 Febru2093 establishing the criteria and mecha-
nisms for determining the Member State respongdl@xamining an asylum application lodged in one
of the Member States by a third-country national2003, L 50, p. 1. Its Art. 6 is now Art. 8 of the Dub
lin Ill regulation, No. 604/2013;it. supranote 6.

47 Case C-648/1IMM.A. and Others6 June 2013, para. 66.
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Rights has declared the illegitimacy of the soezhlpushback operations and the
related identification procedures carried out oarld® Accordingly, both the iden-
tification procedures and the age assessment reysffiormed within the territory
of a Member State.

Secondly, insofar age assessment is the firsttstdpllow in order to under-
stand whether the asylum seeker is entitled tovecaaditional care, the methods
implied to assess the claimants’ age have to weafad accurate. Notwithstanding
the obligation to give applicants the benefit of thoub®, the techniques applied
within the Member States vary significantly andytla@e usually inaccurate Fur-
thermore, Article 25 of the Asylum Procedure Direet allows Members States to
accomplish medical examinations for the purpostnefage assessment, whenever,
“following general statements or other relevanticatons, Member States have
doubts concerning the applicant’'s age to assessiméntthis respect, it has to be
stressed that, first of all, medical examinatioowti be always avoided since it
certainly affects minors’ well-being. Secondly, tthhe huge discretion given to
Member States towards the suitability of the mddes@mination exacerbates the
imbalances within the CEAS.

A third shortcoming issuing from the “concrete apgtion” of the CEAS is re-
lated to a further phase of the asylum applicattbe: appointment of a guardian.
Given the absence of any deadline for such an rasggt, not only Member
States follow different time schedules, but mosth&fm deal with significant de-
lays in assigning legal representatives. As a apresaece, and allegedly pursuing
the aim of keeping children safe from traffickgrMember States usually put un-

48 Hirsi Jamaa and others v. ItalyApplication No. 27765/09, Judgment of 23 Februa®§2 On
this issue, see &RELLI and SANFORD, “Troubled Waters in the Mare Nostrum: Interceptard Push-
Backs of Migrants in the Mediterranean and the peam Convention on Human Rights”, Review of In-
ternational Law and Politics, 2014, p. 29 ff.

4 See European Council on Refugees and Exilesiment of the Doubt: Age Assessment of Unac-
companied Asylum-Seeking ChildréiDA Legal Briefing No. 5, December 2015.

%0 See ELTz, Age assessment for unaccompanied minors. When Eurepeatries denied children
their childhood Doctors of the Word — Médecins du monde IntermatioNetwork, 28 August 2015. See
also, European Court of Human Righ#&ghammad v Greeceit. supranote 25.

51 Directive 2013/32/EU of 26 June 201, supranote 6.

52 Art. 31 of the Directive 2011/95/EU of 13 DecemB@d 1cit. supranote 6, merely stresses that such an
appointment must be completed “as soon as possifte’the granting of international protection.

3 See, RERSet al. (eds.)¢it. supranote 33, p. 250.
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accompanied minors in various forms of deterition

Hence, stressing the necessity to improve the adlydamong Member States
and trying to avoid the breakdown of the CEAS t&recent proposals the Europe-
an Commission has addressed most of the criticsonserning the situation of
asylum seeking minors.

5.2. — Reforming the CEAS to Foster the Best Iatarkethe Child: a (Possible)
Step Forward

Between May and July 2016, six different propostdskling each normative
instrument of the CEAS, have been presented. Witkenthree proposals adopted
in May 2016° the proposal focusing on the recast of the Dublimegulatiort®
pursues the improvement of minors’ guarantees.efyand the proposals of July
2016, two approaches are suggested. First, the @Gmom highlights the necessity
to amend the reception condition directive, prompt recast of such a normative
instrument. Secondly, the European Commission goes furthesuggesting the
adoption of two new regulatiofisreplacing respectively the Asylum Procedure Di-

54 SeelM v. France Application No. 9152/09, Judgment of 2 May 2012, ighthe European Court
of Human Rights noticed that asylum seekers in dietemave to cope with significant obstacles in suc-
cessfully pursuing their claims.

%5 0On 4 May 2016 the Commission has adopted the fatigWroposals: the Proposal for a Regula-
tion of the European Parliament and the Councélldsthing the criteria and mechanisms for detemgjni
the Member State responsible for examining an egiin for international protection lodged in orfe o
the Member States by a third-country national stateless person (recast), [COM(2016) 270 finad; th
Proposal for a Regulation of the European Parliaraed the Council on the European Union Agency
for Asylum and repealing Regulation (EU) No 439/2q0)M(2016) 271 final]; Proposal for a Regula-
tion of the European Parliament and the Councihenestablishment of ‘Eurodac’ for the comparisbn o
fingerprints for the effective application of [Regtion (EU) No 604/2013 establishing the criterial an
mechanisms for determining the Member State resplenfor examining an application for international
protection lodged in one of the Member States third-country national or a stateless person]jden-
tifying an illegally staying third-country national stateless person and on requests for the cisopar
with Eurodac data by Member States’ law enforcemaetitaities and Europol for law enforcement pur-
poses (recast), [COM(2016) 272 final].

%8 Proposal for a Regulation of the European Parligraad the Council establishing the criteria and
mechanisms for determining the Member State resplenfor examining an application for international
protection lodged in one of the Member States liyira-country national or a stateless person (it¢cas
cit. supranote 55.

57 Proposal for a Directive of the European Parlianaat of the Council laying down standards for
the reception of applicants for international petiten (recast), of the 13 July 2016, [COM(2016) 4i65
nal].

%8 Proposal for a Regulation of the European Parlidraad of the Council on standards for the qual-
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rective® and the Qualification Directive

Notwithstanding the various concerns that also tbisseen reform entails
the recent initiatives have at least the meritugforting the adoption of two regu-
lations instead of recasting the current directiV&sgulations appear to be the right
normative instrument to be employed in the fieldagration and asylum law in-
sofar as their direct and general applicatienthin Member States would achieve
the degree of consistency that has always beemtackherefore, as regards the
choice of the legal instrument to be adopted, tammission proposals have to be
welcomed as they would eventually impose commoesroin Member States and
potentially remove the broad discretion that Mersl&tates currently rely on.

Entering the analysis of the provisions on asyleeks1g children, the suggest-
ed reform aims at introducing several changes.

A first major amendment focuses on the establishrmokstrict deadlines: as al-
ready stressed, the inadequacy of the current GEA&finitely connected with the
lack of a time schedule pending on Member Statesnvdealing with asylum seek-
ers. Instead of a general reference to the Memtage<sS duty to accommodate un-
accompanied minors’ claims, the new proposals irsdive days deadline cover-
ing the appointment of both a legal representatthen an asylum application is
made?, and a guardian when the international protedsagranteé.

Although the deadline in allocating guardians askteneficial effect of imposing

ification of third-country nationals or statelessrgons as beneficiaries of international protectfona
uniform status for refugees or for persons eligfblesubsidiary protection and for the contentha pro-
tection granted and amending Council Directive 2008/EC of 25 November 2003 concerning the sta-
tus of third-country nationals who are long-termidests, of the 13 July 2016, [COM(2016) 466 final];
Proposal for a Regulation of the European Parlidraad of the Council establishing a common proce-
dure for international protection in the Union aegealing Directive 2013/32/EU, of the 13 July 2016,
[COM(2016) 467 final].

% Directive 2013/32/EU of 26 June 201, supranote 6.

80 Directive 2011/95/EU of 13 December 20tit, supranote 6.

61 Seeinfra Section 6.

62 See Art. 288 TFEU.

3 Art. 22(1), Proposal for a regulation establishingpmmon procedure for international protection
in the Union and repealing Directive 2013/32/Ell, supranote 58, and Art. 23, Proposal for a directive
laying down standards for the reception of applisdat international protection (recastjt. supranote
57.

64 Art. 36, Proposal for a Regulation of the EuropBarliament and of the Council on standards for
the qualification of third-country nationals ortefess persons as beneficiaries of internatioraeption,
cit. supranote 58.



Unaccompanied Minors Seeking For Protection In The European Union ... 191

on Member States an obligation to act efficientiywadrds the protection of minors
from the moment in which the asylum claim is maaleritical issue still needs to be
solved. To accomplish their duty, guardians neg¢dambe overwhelmed by the num-
ber of charges they are required to deal with etstime time. In this respect, even if
Article 22 of the Proposal for a procedures reguiastresses the necessity that each
guardian shall be responsible for a reasonable aunflminorg, the concept of rea-
sonableness may vary among Member States, due tautfe gap in terms of number
of application$.

As a further amendment, the right of children tcheard and informed is tack-
led under two points of view.

First of all, the Commission proposal for a proageduregulation stresses the
right of each child to be personally interviewednless such an opportunity does
not comply with his/her best interest. Considettingt Article 14 of the Directive
2013/32 leaves to Member States the discretioreterchine in national legislation
the cases in which a minor shall be given the dppdy of a personal interview, it
seems that the provision suggested in the progosah Asylum Procedure Regu-
latior’® would both increase minors’ guarantees and imphéntige consistency
within the Member States’ approach.

Minors’ right to be informed is also tackled by ishe 5 of the proposed recast
of Directive 2013/38. According to the new version of Article 5, ther&pean
Union Agency for Asylum will develop a standard f@ate reporting all the essen-
tial information about the application process whghould be written in a lan-
guage understandable for the applicant. To accomateadinors, the second para-

85Art. 22, Proposal for a regulation establishing emomn procedure for international protection in
the Union and repealing Directive 2013/32/Elil, supranote 58, stating, in its para. 5, that “the respon
sible authorities shall not place a guardian inrgbaf a disproportionate number of unaccompanied m
nors at the same time, which would render him orumable to perform his or her tasks effectively”.
Secondly, in its para. 6, Art. 22 recalls that “theardian shall inform the unaccompanied minor about
the meaning and possible consequences of the péristerview and, where appropriate, about how to
prepare himself or herself for the personal ine@mi

% See European Council of Refugees and Ex#&RE Comments on the Commission Proposal for
an Asylum Procedures Regulatig@OM(2016) 467], November 2016, p. 26.

57 Art. 21, Proposal for a regulation establishingpenmon procedure for international protection in
the Union and repealing Directive 2013/32/Eid, supranote 58.

8 Ibid..

% Proposal for a Directive of the European Parlianaat of the Council laying down standards for
the reception of applicants for international petitsn (recast)cit. supranote 57.
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graph of Article 5 foresees the possibility to addpe template to their special
needs, as well as to supply the information orally.

Even though this latter provision would requireraggtive approach by Member
States, it seems that the creation of a standarpldée could be considered an essen-
tial achievement, in terms of both uniformity amgquacy of the reception process.

Within the recast of the Dublin Il Regulatidnthe Proposal faces the element
having mostly affected the efficiency and the dyaif the asylum decisions so far:
the allocation of responsibility rule.

In this regard, the proposal envisages new rulesiéermining the Member
State responsible for examining the applicationlgéal by unaccompanied minors.
According to the new version of Article 8, as a@akguarantee for minors, their
transfer to the responsible Member State (or toMeenber State of allocation)
should be subordinated to the assessment of th@&scbest interest. In order to
guide such an assessment, Article 8 specifiestiiegallember State where the mi-
nor is supposed to be transferred has to meeteitpgirements foreseen in other
provisions of the CEAS

Finally, the new version of Article 10(4) gives thesponsibility upon the asy-
lum claim and the child’s protection to the MemB¢ate where the minor héisst
lodged his/her application, unless it is demonsttdhat the best interest of the mi-
nor would be infringed. This new wording, howevdres not seem to comply with
the decision of the Court of Justice of the EuropEmion in M.A’% where the
Court specified that “as a rule, unaccompanied msistiould not be transferred to
another Member Stat&€” Insofar as the suggested provision foreseessapnation
against the applicant, i.e. the asylum seeking mim@eems that its implementa-
tion would indeed jeopardize the rationale behimel decision of the Court of Jus-

0 Proposal for a Regulation of the European Parligraad the Council establishing the criteria and
mechanisms for determining the Member State resplenfor examining an application for international
protection lodged in one of the Member States Hiyira-country national or a stateless person (itgcas
cit. supranote 55.

1 Specifically, Art. 14, Directive 2013/33/Eljt. supranote 6, which protects minors’ right to
schooling and education, and Art. 24, which forespesial provisions for unaccompanied asylum seek-
ing children. Furthermore, Art. 25, Directive 201388, cit. supranote 6, recognizes specific guaran-
tees for unaccompanied minors.

2 Case C-648/1MM.A. and Otherscit. supranote 47.

1bid., para. 55.
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tice of the European Unién

6. — New Proposals, Old Problems: Will an Adequasglum System
Ever See the Light?

As already underlined, the recent proposals trgddress the several dysfunc-
tions preventing the CEAS from being an adequastesy of accommodation of
asylum seeking minors. Some of the issues that Bmerged within the applica-
tion of the current CEAS, however, still need todméved. In addition to the im-
provements that have been highlighted in the ptevisection, the Commission
proposals raise several concerns regarding speofics which have either not
been tacklet, or not properly addressed.

Focusing on the latter case, the proposal for toption of a Regulation on the
asylum procedures restricts the Members Statesilpbty to apply both the ac-
celerate examinatidhand the border proceditevhen dealing with unaccompa-
nied minors. Following the suggestions of the mgjoof stakeholders, the draft
subordinates the applicability of the acceleratengiration and the border proce-
dure to the requirement of providing minors with adequate suppdit Although
both procedures are considered to have a backgbidanthey cannot provide the
necessary guarantees to accommodate the vulngratiininors. Under this point
of view, a better approach would have been to ebecfrom the field of application
of both borders and accelerate procedures mindagns, instead of leaving to
Member States the discretion on how to trigger suebhanism&

Furthermore, even though the Proposals admit tissilpitity of detaining chil-

"4 European Council on Refugees and ExiIEERE comments for a Commission proposal for a
Dublin IV Regulation[COM (2016)270], October 2016, pp. 10-13.

S Such as the possibility to trigger, at least witgard to unaccompanied minors, the mechanisms
foreseen by the Council Directive 2001/55/EC of g2y 2001 on minimum standards for giving tempo-
rary protection in the event of a mass influx cfpdiiced persons and on measures promoting a balénce
efforts between Member States in receiving suchopsrsand bearing the consequences thereof, OJ L
212, 7 August 2001, p. 12.

8 Art. 40, Proposal for a Regulation establishinggamon procedure for international protection in
the Union and repealing Directive 2013/32/Eid, supranote 58.

" Ibid., Art. 41.

8 Ibid., Art. 19(2).

® See European Council on Refugees and EXA&RE Comments on the proposal for an Asylum
Procedures Regulatigmit. supranote 66, pp. 49 — 51.
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dren to protect them from trafficking or to giveethational authorities enough time
to carry out the asylum procedures, it seems treabhly consistent approach with
the best interest of the child principle would hdeeto permanently prohibit mi-
nors’ detentioft.

A final aspect which has not been addressed psopericerns the age assessment
and the medical examination. Apart from the obvicwssideration that the fairness of
this technique impacts on the overall asylum procedhe Commission Proposal pre-
sents several weaknesses. First of all, the Prbpisaduces the principle of mutual
recognition towards the age assessment withoutgakto due account that the as-
sessment procedures vary significantly within Mengtate¥. Secondly, the Proposal
omits to reinforce the idea that medical examimasioould be employed only as a last
resort measure: not only medical age assessménideaes are not scientifically relia-
ble®2, but they do also frustrate minors’ psychologigall-being.

The analysis carried out in the present paper shwasnain issues: on the one
hand, the inadequacy of the current Common Europeafum System, on the
other hand, the need to “build up a coherent amdpcehensive approach to reap
the benefits and address the challenges derivamng migration®,

The purpose highlighted by the European Commiss@mnbe achieved only if
two specific conditions are met. First, the implemagion of strong collaboration
mechanisms between Member States to ensure th@mngiccommodation of mi-
grants and to avoid the risk to overwhelm bordettest reception capacity Sec-
ond, the introduction of uniform asylum rules tstiEr the protection of migrants’
fundamental rights: as the case of minors cleadmahstrates, the lack of con-
sistency is likely to entail poor quality asylumcgsong®.

As a further step towards the achievement of aaiadt efficient EU asylum sys-
tem, the recent proposals have to be appreciasediainas the amendments and the
innovations suggested by the European Commissi@eaapto bring some im-
provements.

8 Ibid., p. 50.

81 Art. 24(6), Proposal for a regulation establishingpmmon procedure for international protection
in the Union and repealing Directive 2013/32/El, supranote 58.

82 European Council on Refugees and ExiESRE Comments on the proposal for an Asylum Pro-
cedures Regulatigreit. supranote 65, pp. 26-27.

83“A European Agenda on Migrationgjt. supranote 18, p. 2.

84 DEN HEIJER RIJPMA andSPIJKERBOER cit. supranote 43, pp. 623-642.

8 WARREN and YORK, cit. supranote 11.
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Nevertheless, at least with regard to unaccompaasghlim seeking children, it
seems that the Proposals still underestimate tpaatrof some core issues, which -
if not fruitfully addressed - will definitely undenine the goal sought by the Euro-
pean Commission.






IX.

SOMETHING OLD, SOMETHING NEW,
SOMETHING BALANCED, SOMETHING BLUE: THE
EU BLUE CARD DIRECTIVE, BRAIN DRAIN, AND
THE ECcoNoMIC DEVELOPMENT OF THE EU

AND THE SENDING COUNTRIES

Alessandro Rosano

SUMMARY : 1. Introduction. — 2. The EU Blue Card Directive3. The Main Flaws of the EU
Blue Card Directive and the Revision Proposal Rreskby the Commission. — 4. Focus-
ing on the Development of Sending Countries: AetitB of the Cotonou Agreement. — 5.
Conclusions.

1. — Introduction

Coined in the sixties to refer to the migrationBoitish nationals to the United
States, the term “brain drain” has been used dime® to describe the migration of
skilled manpower either from developing countriesdeveloped ones or from the

* The author wishes to thank Kristin Nicole Delbridgel &ine two anonymous referees of this volume,
for reading the manuscript and providing useful ownts. However, errors and omissions in the article
are the sole responsibility of the author.

BRUNO, PALOMBINO, AMOROSO(eds.) Migration and Development: Some ReflectmmsCurrent Legal Questions,
Rome, CNR Edizioni, 2016, ISBN 978 88 8080 23@.31$7-217.
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former to more developed ones

Many authors have dealt with this topand it has been underlined that devel-
oping countries must face a number of negativeceffepreading from brain drain
as they incur costs of training and maintainingeghegrants during their unproduc-
tive years while rich countries benefit from thekills: thus, there is a loss of re-
sources that makes rich countries richer and poontcies poorér

On the other hand, this phenomenon has been seethéss in terms of free
movement of one factor of production, meaning sialled manpower decides to
go where it is more likely to be properly used @adn more money. That would
have a positive effect on developing countrieshasr tunemployment rate would
drop and the welfare of non-emigrants would be mized.

Other authors have focused on free choices ma@aypyndividuals: they leave
simply because they are allowed to do so and treayt Yo do so, and they cannot
be deprived of such a freedom

However, at the international level, brain drairs lieen constantly seen as an
Issue, as it is confirmed — for instance — by tl@n®f Action of the World Popula-
tion Conference held in Bucharest in 1974. At Paaplg 57, one can read that

1 Over time, the usage of the term “brain drain” bagn criticized and it has been proposed that
new, more neutral terms be used, such as “brainaexei, “transfer of talent”, or “reverse transfér o
technology”. For the same reason, the movers sHmil@ferred to as “professional transients” (fone
references, seeABr and FNDLAY, “International Migration of Highly-Skilled ManpoweiTheoretical
and Developmental Issues”, irPALEYARD (ed.), The Impact of International Migration on Developing
Countries Paris, 1989, p. 160 ff., M\DENDE, “The Brain Drain and Developing Countries”, in
APPLEYARD (ed.),ibid., p. 183 ff.).

2 For an overview, seepams, The Brain Drain New York, 1968; KKNNAPPAN, “The Brain Drain
and Developing Countries”, International Labour Rewi 1968, p. 1 ff.; BLbwIN, “Brain Drain or
Overflow?”, Foreign Affairs, 1970, p. 358 ff.;HRGWATI, “The Brain Drain”, International Social Sci-
ence Journal, 1976, p. 691 ff.RB\DI, “La storia del brain drain”, Studi emigrazion€02, p. 775 ff.;
ID., “Le migrazioni delle alte professionalita tra lilda internazionale e brain drain”, Affari sociati-
ternazionali, 2006, p. 69 ff.;d&RI et al. (eds.)Brain Drain and Brain Gain: The Global Competition to
Attract High-Skilled MigrantsOxford, 2012.

3 See WATANABE, “The Brain Drain from Developing to Developed Caiew”, International Labour
Review, 1969, p. 401 ff.; VARD, “European Migratory Labor: A Myth of Developmenionthly Re-
view, 1975, p. 24 ff.

4 On the topic, see BEL and ®0TT, “The International Flow of Human Capital”’, Amenc&co-
nomic Review, 1966, p. 268 ffpl, The Brain Drain: Determinants, Measurements and WelEdfects
Waterloo, 1977.

5ZAHLAN, “The Brain Drain Controversy”, ilmternational Population Conferenckeige, 1977, pp.
319-327.
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“since the outflow of qualified personnel from digng to developed countries seri-
ously hampers the development of the former, tleeag urgent need to formulate national
and international policies to avoid the ‘brain difand obviate its adverse effects, includ-
ing the possibility of devising programmes for kugrale communication of appropriate
technological knowledge mainly from developed caastto the extent it can be properly
adjusted and appropriately absortfed”

Suggested policies concerned, on the public-sesitier, the implementation of
educational and manpower planning, investmentsci@ensfic and technical pro-
grammes, and the conclusion of bilateral and nawéiial agreements in order to
regulate migration and protect both migrants armdikerests of sending countries.
On the private-sector side, it was stressed thraigo investors should employ and
train local personnel while also using local reskdacilities.

The topic has become paramount since the last ywesars to say the least for
the European Union (“EU"), too. Since the beginnofgthe nineties it has been
highlighted that the decline in birth rate in West&urope would generate short-
ages of well-trained workers, making selective igmaiion a necessity rather than
a choicé EU institutions have struggled to find solutionattboth meet the needs
of the European labour market and preserve theoaci@nand social environment
of sending countries.

For instance, the European Council meeting, whitk tplace in Tampere in
October 1999, underlined the need to ensure f@atriment of third-country nation-
als legally residing on the territory of the Memi&tates as well as the need for a
more efficient management of migration flows and tleed for approximation of
national legislations regarding the conditionsddmission and residence of third-
country nationals. In that regard, it was said theth the economic and demo-
graphic developments within the EU and the situmafio the countries of origin
should have been taken into accéunt

In the Hague Programme, the European Council facoselegal migration as

6 World Population Plan of Action from the United NasoWorld Population Conference, Bucha-
rest, 19-30 August 1974, para. 57.

7 Ibid., paras. 58 and 62.

8 See for instance IZEN andvAN DALEN, “The Economic Consequences of Selective Immignati
Policies”, in ZMMERMANN (ed.),Migration and Economic Developmeerlin/Heidelberg, 1992, p. 260
ff.

% European Council, “Conclusions of the Presiderfcthe European Council”, Tampere, 15-16 Oc-
tober 1999, available ath#tp://www.europarl.europa.eu/summits/tam _enzhtm
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an instrument to enhance the knowledge-based egoiomurope, advance eco-
nomic development, and establish partnerships thitld countries. Thus, the Eu-
ropean Commission was invited to present a pollayp pn legal migration which
should have regardedhter alia, admission procedures capable of responding to
demands for migration labour in the labour marlkt.the same time, it was
acknowledged the importance of developing polie#bsch link migration, devel-
opment cooperation and humanitarian assistancarimgrship, and dialogue with
countries and regions of origin

Migration and development were key issues in tleel@tolm Programme, too.
In fact, the European Council underlined the neetke further steps to maximize
the positive and minimize the negative effects @jration on development: mean-
ing that efforts should have been made to promotearted mobility and migra-
tion with countries of origin, and to promote thevdlopment of working opportu-
nities and improved livelihood options in third cdes in order to minimize the
brain drain. Also, a reference to the connectiamvben climate change, migration,
and development was made

Finally, in the Conclusions of the Ypres Europeauil, the priority was set
to better manage migration in all its aspects, @sfig by addressing shortages of
specific skills and attracting talent. The Europ&auncil called for a comprehen-
sive approach in order to optimize the benefitleghl migration while tackling il-
legal migration at the same tithe

This leads to taking into account the frameworkhefEU External Migration Poli-
cy, which is the Global Approach to Migration anaibity (‘GAMM”) developed by
the European Commission in order to address thattensiin a balanced manner. Ac-
cording to the Commission, an adaptable workforith e necessary skills which
can cope with the demographic and economic chamges be secured. At the same
time, migrants must be integrated into the laboarket. That is why four thematic
priorities, which were labeled as four pillars, ev@tentified: legal migration and mo-

10 European Council, “The Hague Programme: StrengtigeRieedom, Security and Justice in the
European Union”, The Hague, 13 December 2004, availabht: <http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:C:2063:0001:0014:EN:PD~

11 European Council, “The Stockholm Programme: An Ogeth Secure Europe Serving and Protect-
ing Citizens”, Stockholm, 15-17 July 2009, availblat: <http:/eur-lex.europa.eu/legal-
content/EN/TXT/PDF/?uri=CELEX:52010XG0504(01)&from=EN

12 European Council, “Conclusions of the Europeanr@dly Ypres, 26-27 June 2014, available at:
<http://www.consilium.europa.eu/en/meetings/europeamcit’2014/06/26-27F.
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bility; irregular migration and trafficking of humaeings; international protection and
asylum policy; and maximizing the development inmipafcmigration and mobility.
For what concerns the first and the fourth pillae, Commission underlined how good
governance of migration can bring developmentaéfisto sending countries as well
as to receiving countries, as it can foster foreigact investment and trade links, es-
pecially due to the role played by diaspora comitiesiSo, migration may contribute
to the development of sending countries. Howeuaintkdrain must be counteracted
and brain circulation must be promoted.

In regards to setting the operational priorities tfte first pillar, the European
Commission stressed the need to offer employerg wgportunities to find the
best individuals for vacancies on the global labmarket and offer employment
possibilities for talented people from around tHebg. For what concerns the
fourth pillar, it was considered that “downsidesg¢lts as brain drain, social costs
and dependence on foreign labour markets, also teebd tackled jointly in part-
nerships” in order to facilitate circular migratiamd support capacity-building in
partner countries. With regard to this kind of ssumany pieces of legislation —
such as the Directives on seasonal wotkensd on intra-corporate transferées
the Single Permit Directiveand the Directives on researcheend students—

13 Directive 2014/36/EU of the European Parliament afinthe Council of 26 February 2014 on the
conditions of entry and stay of third-country natés for the purpose of employment as seasonal work-
ers, OJ L 94, 28 March 2014, p. 375.

14 Directive 2014/66/EU of the European Parliament tredCouncil of 15 May 2014 on the condi-
tions of entry and residence of third-country nadils in the framework of an intra-corporate transter
L 157, 27 May 2014, p. 1.

15 Directive 2011/98/EU of the European Parliament aihthe Council of 13 December 2011 on a
single application procedure for a single permittfard-country nationals to reside and work in tagi-
tory of a Member State and on a common set of sighit third-country workers legally residing in a
Member State, OJ L 343, 23 December 2011, p. 1.

16 Council Directive 2005/71/EC of 12 October 2005 ospacific procedure for admitting third-
country nationals for the purposes of scientifee@ch, OJ L 289, 3 November 2005, p. 15.

17 Council Directive 2004/114/EC of 13 December 2004tt conditions of admission of third-
country nationals for the purposes of studies, |pupichange, unremunerated training or voluntary se
vice, OJ L 375, 23 December 2004, p. 12. On the Diexthat concern third-country nationals and the
EU labour market, seeREVISANUT, “Le condizioni d’ingresso e la tutela dei migrian¢ll'ordinamento
dell'Unione europea”, in ALIGIURI, CATALDI, and N\POLETANO (eds.),La tutela dei diritti umani in Eu-
ropa: tra sovranita statale e ordinamenti sovranawb, Padova, 2010, p. 337 ff. For an historical over-
view on EU law and labour migration, seeAR, “The European Union and Labour Migration: Regulat-
ing Admission or Treatment?”, inABDACCINI, GuILD, and TNER (eds.),Whose Freedom, Security and
Justice? EU Immigration and Asylum Law and Pqli©xford/Portland, 2007, p. 489 ff.
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have been identified as necessary to tackle themony these legal tools, one
should consider the EU Blue Card Directive whictswiafined as “the first direct
EU response to shortages of highly skilled workérs”

So, this paper provides an analysis of the EU Blaed Directive (par. 2) and
the revision proposal presented by the Juncker Oesiom (par. 3), assessing
whether they can offer proper solutions that taite account the needs of both the
EU and the sending countries. As far as the figfaiirest brain drain is concerned,
the paper focuses on Article 13 of the Cotonou Agrent (par. 4) as a provision
that seems to counteract the idea that the neette U labour market shall al-
ways prevail. The final paragraph (par. 5) stresbas the EU Member States
should do more in this regard and seeks to ideatiggal basis in the EU Treaties
that would make it possible to reform the EU BluardCDirective in a sense con-
sistent with the objective of reduction and eratiiicaof poverty.

2. — The EU Blue Card Directive

The so-called EU Blue Card Directive was adopte®d@9 in order to enhance
a knowledge-based economy and advance the ecordewatopment of Europe
while at the same time facing labour market shasaglemographic needs, and
growing international competition to innovate. ltoslld be regarded as an instru-
ment whose purpose is to make migration work faetment.

18 European Commission, “Communication from the Cossioin to the European Parliament, the
Council, the European Economic and Social Commiied the Committee of the Regions: The Global
Approach to Migration and Mobility”, [COM(2011) 743n&l], 18 November 2011, available at:
<http://eur-lex.europa.eu/legal-content/en/ALL/?ugex%3A52011DC0743 One should remember
that some general statements regarding this medtebe found in the EU Treaties. In fact, pursuant t
Art. 3(5) of the Treaty on European Union (“TEU”)etlEU shall contribute to peace, security, the sus-
tainable development of the Earth, solidarity andural respect among peoples, free and fair tradel; e
ication of poverty, and the protection of humarhtig pursuant to Art. 79(2)(a) and (b) of the Treaty
the Functioning of the European Union (“TFEU"), ther&pean Parliament and the Council shall adopt
measures with regard to the conditions of entry msilence, and standards on the issue by Member
States of long-term visas and residence permitdydimg those for the purpose of family reunifioati
and the definition of the rights of third-countrationals residing legally in a Member State, inahgd
the conditions governing freedom of movement ancesidence in other Member States.

19 Council Directive 2009/50/EC of 25 May 2009 on tlmnditions of entry and residence of third-
country nationals for the purposes of highly quedifemployment, OJ L 155, 18 June 2009, p. 17. See
generally BTRACCI, “Migrazione per ricerca scientifica ed alte gfiefie verso procedure differenziate”,

Il lavoro nella giurisprudenza, 2009, p. 1109 8cHIAVONE, “Carta Blu UE e sanzioni per l'impiego di
clandestini”, Lavoro e previdenza oggi, 2009, ps2&.; GumUs, “EU Blue Card Directive: The Right
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Pursuant to Article 1, the Directive sets out tloaditions of entry and resi-
dence for more than three months in the territdrthe Member States of third-
country nationals for the purpose of highly qualifiemployment, and of their fam-
ily members, and the conditions for their entry aadidence in Member States
other than the first Member Stéte

Article 2 provides some fundamental definitions,smof all with regard to the
concepts of third-country national, highly qualifiemployment, higher profes-
sional qualifications, and higher education quedifion. While the first notion is
quite an easy one to define — as a third-counttipmal simply is a person who is
not a citizen of the Unidh— the others prove more difficult.

Highly qualified employment refers to the employmeha person, who in the
Member State concerned, exercises genuine andieffeeork for, or under the di-
rection of, someone else, is paid, and has therezjadequate and specific com-
petence, as proven by higher professional qualifina.

Under the heading of higher professional qualiitcet fall any qualifications at-
tested by evidence of higher education qualificegtior attested by at least five years of
professional experience of a level comparableghdrieducation qualifications.

Higher education qualification refers to any dipkneertificate, or other evi-
dence of formal qualifications issued by a compegarhority attesting the suc-
cessful completion of a post-secondary higher gtut@rogramme, provided that
the studies needed to acquire it lasted at leesst tyears.

Step in the Right Direction?”, European Journal agriition and Law, 2010, p. 435 ff.;,0RENTHAL, “La
direttiva europea sui lavoratori altamente quaificelementi di cittadinanza sociale o di cittadina
mercantile?”, in RIGGIANI (ed.),Le nuove frontiere della cittadinanza europ8ari, 2011, p. 425 ff.

20 pyrsuant to Art. 3(4), the Directive shall be withprajudice to the right of the Member States to
issue residence permits other than an EU Blue @aodjded that such residence permits shall noteronf
the right of residence in the other Member Stasegravided for in the Directive.

21 However, one should be aware that pursuant to Ar}, 8(2 Directive shall not apply with regard
to third-country nationals who are beneficiarieseshporary protection or international protectioané-
ficiaries of protection in accordance with natiotad, international obligations, or practice of Membe
States, researchers within the meaning of Direct®®521/EC, family members of Union citizens,
third-country nationals who enjoy long-term residst#tus in a Member State in accordance with Di-
rective 2003/109/EC, third-country nationals whoeemt Member State under commitments contained in
an international agreement facilitating the entmg &emporary stay of certain categories of tradtian
vestment-related natural persons, seasonal worktérd;country nationals whose expulsion has been
suspended for reasons of fact or law, and third-tgurationals who are covered by Directive 96/71/EC
of the European Parliament and of the Council oD&8ember 1996 concerning the posting of workers
in the framework of the provision of services.
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In order to obtain an EU Blue Card, the applica#ds to meet the criteria set out
under Article 5: more specifically, they have tegent a valid work contract or a bind-
ing job offer for highly qualified employment of last one year in a Member State,
documents attesting fulfillment of the national ditions regarding the exercise by
Union citizens of the regulated profession spettifitethe work contract or binding job
offer or, in the case of unregulated professionsuthents attesting the relevant higher
professional qualifications, a valid travel documemd evidence of having or having
applied for a sickness insurance. Also, the apmiioaust not be considered to pose a
threat to public policy, public security, or pubfiealth. Finally, under Article 5(3), the
gross annual salary resulting from the monthlyrorual salary specified in the work
contract or binding job offer must not be inferiorat least 1.5 times the average gross
annual salary in the Member State concerned.

Pursuant to Article 7(2) and (4), the standardqueof validity of the EU Blue
Card is comprised between one and four years andgdthat period, the holder is
entitled to enter, re-enter, and stay in the yiof the Member State issuing the
EU Blue Card and to the rights recognized in thee@ive.

As provided under Article 8, an application can reéused by the Member
States whenever the applicant does not meet thditmos set out in Article 5, the
documents presented have been fraudulently acqurddisified or tampered with
or the employer has been sanctioned for undeclamd# or illegal employment.
Under the same provision, at Paragraphs 2 andediMidmber States may assess
the situation of their labour market in order taifyewhether a vacancy can be
filled by national or EU workforce and they canejan application in order to en-
sure ethical recruitment in sectors suffering fradack of qualified workers in the
countries of origin.

For what concerns the rights recognized to the Hi¢ Bard holder, Article 12
provides that for the first two years of legal eayphent in the concerned Member
State, access to the labour market is restrictale@xercise of paid employment
activities which meet the conditions for admisssen out in Article 5 and changes
in employer is subject to the authorization in wmgtof the competent national au-
thorities. After the first two years, the Membeatss may grant equal treatment
with nationals as regards access to highly qudldeployment.

In the event of temporary unemployment, the EU Blaed is withdrawn when
the period of unemployment exceeds three consecuatienths or when it occurs
more than once during the period of validity oftdd Blue Card. During that peri-
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od, the EU Blue Card holder can seek and take yplayment under the condi-
tions set out in Article 12 and is allowed to stayhe Member State until the nec-
essary authorization has been granted or denidtiAL3).

EU Blue Card holders enjoy equal treatment withomatls of the Member State
issuing the Blue Card with regards to working ctinds, freedom of association
and affiliation, education and vocational trainimg¢cognition of diplomas, certifi-
cates and other professional qualifications, sa®aurity, pensions, access to and
supply of goods and services made available t@tidic, including procedures for
obtaining housing, as well as information and celing services afforded by em-
ployment offices, and free access to the entingtaey of the Member State con-
cerned, within the limits provided for by natioralv (Article 14).

Family reunification is possible under Article If&sidence permits for family
members are granted within six months from the datevhich the application was
lodged at the latest, and the duration of validityhe residence permits of family
members is the same as that of the residence peisaited to the EU Blue Card
holder insofar as the period of validity of theavel documents allowsAt

As provided under Articles 16 and 17, an EU BluedCaolder can cumulate
periods of residence in different Member Statesrder to meet the criteria regard-
ing the long-term resident status and the issuahadong-term residence perfit

After eighteen months of legal residence in thstfivlember State as an EU
Blue Card holder, the person in question and hiseorfamily members may move
to another Member State for the purpose of highiglijied employment, provided
that the EU Blue Card holder or his employer presam application for an EU
Blue Card to the competent national authoritietimvibne month after entering the
territory of the second Member State (Article IBye member of his family may
accompany or join him, provided that they submitagplication for a residence
permit within one month after their entry (Articl®).

22 See Directive 2004/38/EC of the European Parliaraadtof the Council of 29 April 2004 on the
right of citizens of the Union and their family meenb to move and reside freely within the territofy o
the Member States amending Regulation (EEC) No. /6812nd repealing Directives 64/221/EEC,
68/360/EEC, 72/194/EEC, 73/148/EEC, 75/34/EEC, S/®&BC, 90/364/EEC, 90/365/EEC and
93/96/EEC, in OJ L 229, 30 April 2004, p. 158.

2 See Council Directive 2003/109/EC of 25 November66ncerning the status of third-country
nationals who are long-term residents, in OJ L 16J&3uary 2004, p. 44, and Council Regulation (EC)
No 1030/2002 of 13 June 2002 laying down a uniforrméd for residence permits for third-country na-
tionals, in OJ L 157, 15 June 2002, p. 1.
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For what concerns data analysis, on the one hamduant to Article 20, the
Member States must communicate to the Commissatiststs on the volumes of
third-country nationals who have been granted arBilé Card, volumes of third-
country nationals whose EU Blue Card has been redew withdrawn, and vol-
umes of admitted family membeér©n the other hand, pursuant to Article 21, eve-
ry three years, the Commission must report to theojiean Parliament and the
Council on the application of the Directive in tiiember States.

The Member States were supposed to transpose thetide by 19 June 2011
(Article 23)~.

3. — The Main Flaws of the EU Blue Card Directivedahe Revision
Proposal Presented by the Commission

The EU Blue Card Directive soon showed its flaws.itAhas been underlined
by the European Commission, only 31% of highly-eded migrants to OECD
countries chose the EU as a destindtiand in its first two years of application,
only 16,000 Blue Cards were issued and 13,000 issued by Germany orilyso,
its scope has been really limiteédt does not provide sufficient rights to potential

24 Data regarding the impact of the implementatiothefDirective in terms of brain drain and brain
waste should be transmitted by the Member StateketdCommission in accordance with Regulation
(EC) No. 862/2007 of the European Parliament antie@fCouncil of 11 July 2007 on Community statis-
tics on migration and international protection aepealing Council Regulation (EEC) No. 311/76 on the
compilation of statistics on foreign workers, OJ 19191 July 2007, p. 23 (see para. 22 of the Whgreas

25 Truth be told, only four Member States (the Netadls, Czech Republic, Spain, and Estonia) im-
plemented the Directive on time and the Commissiadh to bring infringement proceedings against all
the others, which were all closed by 2013. On the emphtation of the EU Blue Card Directive, see
GRUTTERSand SRIK (eds.),The Blue Card Directive: Central Themes, Problem Issead Implementa-
tion in Selected Member Stat€isterwijk, 2013.

%6 See European Commission, “Delivering the Europeagndlg on Migration: Commission presents
Action Plan on Integration and reforms ‘Blue Cardheme for highly skilled workers from outside the
EU", 7 June 2016, available ath&p://europa.eu/rapid/press-release 1P-16-204htren.

27 European Commission, Communication from the Comimiisto the European Parliament, the
Council, the European Economic and Social Commitied the Committee of the Regions - “A Europe-
an Agenda on Migration”, [COM(2015) 240 final], 13 Ma2015, p. 15, available at:
<http://ec.europa.eu/dgs/home-affairs/what-we-do/msieuropean-agenda-migration/background-
information/docs/communication _on the european d@ern migration en.psf

2 See Directorate-General for Internal Policieshef European Parliament, “Exploring New Avenues for
Legislation for Labour Migration to the Europeanidun— Study for the LIBE Committee”, 2015, pp. 63-7
available at:
<http://www.europarl.europa.eu/RegData/etudes/STOIHE36452/IPOL_STU(2015)536452 EN.pdf
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beneficiaries and their family, it does not seenadd anything to highly-qualified
national migration schen®sand it does not apply to entrepreneurs and servic
providers, who are more likely to create innovatsiness.

From a more general point of view, the Directivéy@ets minimum standards and
leaves much leeway to Member States through “meysels” and references to na-
tional legislatioft. That applies particularly with regandter alia, to brain drain and
negative effects which may impact sending counagea consequence of the enforce-
ment of the Directive. As stated above, under k4), the Member States may re-
ject an application for an EU Blue Card in ordeemnsure ethical recruitment in sectors
suffering from a lack of qualified workers in theuntries of origin. As it is easy to un-
derstand, a provision as such does not obligatdraber States to do anything in
order to help sending countries. On the contramergthat the mechanism to attract
foreign workers has not worked properly so fais iighly unlikely that the Member
States take the needs of the sending countriesagdount, putting aside their own.
Thus, it seems easy to understand why no Membtr I8 entered into an agreement
with a third country regarding this matter and dBstgium, Cyprus, Germany, Spain,
Luxembourg, and Malta have transposed the optioejéat an application in order to
ensure ethical recruitment in such sectors, bugjeations on these grounds have been
reporte@®. This may result in serious harm to the sendingnt@s’ long-term eco-
nomic growth, increase brain drain, and make itenificult for sending countries to

2 |bid. Austria, Belgium, Czech Republic, Estonia, FinlaRdince, Germany, Greece, Italy, Lithua-
nia, Luxembourg, the Netherlands, Portugal, SlovapWlic, Slovenia, Spain, and Sweden have their
own national schemes.

%0 bid. As underlined in BsIDERIOand DOMENECH, “Migrant Entrepreneurship in OECD Countries.
Part 11", in OECD,Migrant Entrepreneurship in OECD Countries2 July 2011, p. 145, “[m]igrants con-
tribute actively to the creation of new firms in tB&CD. In relative terms, migrants are more entrepre-
neurial than natives in most OECD countries. In Batgiand in Spain, the proportion of individuals that
became self-employed in 2007-08 was almost the édiigl proportion of natives. In the United States,
the United Kingdom, France, and the Czech RepubBcwell migrants are more likely to start a new
business. In Austria, Germany, Greece, and Italy,anigrare almost as entrepreneurial as natives”.

31 | bid.

%2 European Commission, Communication from the Eusop@ommission to the European Parlia-
ment and the Council on the implementation of DivecR009/50/EC on the conditions of entry and res-
idence of third-country nationals for the purpodgehighly qualified employment (‘EU Blue Card’),
[COM(2014) 287 final], 22 May 2014, p. 5, available at:
<http://www.europarl.europa.eu/meetdocs/2014 2019/dentsfcom/com_com(2014)0287 /com_com(

2014)0287_en.pdf
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improve their innovation capital

In light of the above, one should consider theest&int made by Jean-Claude
Juncker when he was campaigning as a candidatedd?resident of the European
Commission:

“| want to promote a new European policy on legi@ration. Such a policy could help us
to address shortages of specific skills and attedent to better cope with the demographic
challenges of the European Union. | want Eurodeetmome at least as attractive as the favour-
ite migration destinations such as Australia, Carsadl the USA. As a first step, | intend to re-
view the ‘Blue Card’ legislation and its unsatiséag state of implementatioff

As a matter of fact, some amendments and modificatare needed, most of
all in order to correct the above-mentioned flawd atroduce a mechanism that
could grant access to the whole EU labour market, reot only to that of a single
Member State. So, in September 2015, the Commissibaipated a reform of the
EU-Blue-Card legal scherfiand, on 7 June 2016, a proposal for the revisidghef
EU Blue Card Directive was presented

For what concerns Article 2, two general definisdrave been added: those re-
garding higher professional skills and busineswi@gt The former refers to skills
attested by at least three years of professionareance of a level comparable to
higher education qualifications and which is relgven the profession or sector
specified in the work contract or binding job off@ihe latter means a temporary
activity related to the business interests of tmpleyer, such as attending internal

33KANCcs and GaIAN, “The Impact of the EU Blue Card Policy on Econom@imwth in the African
Sending Countries”, South African Journal of Ecorsn2010, p. 225 ff., p. 226.

34 JUNCKER, “A New Start for Europe: My Agenda for Jobs, Growthairfess and Democratic
Change. Political Guidelines for the Next Europeaom@ission”, 15 July 2014, available at:
<http://ec.europa.eu/priorities/sites/beta-poliffiiials/juncker-political-quidelines en.pelf

%5 European Commission, Communication to the Eurogeatiament, the European Council, and
the Council: Managing the refugee crisis: immedigperational, budgetary, and legal measures under
the European Agenda on Migration, [COM(2015) 490 Iffja 29 September 2009, available at:
<http://ec.europa.eu/dgs/home-affairs/what-we-di¢ps/european-agenda-migration/proposal-
implementation-package/docs/communication_on_magadine refugee_crisis_en.pdf

% European Commission, “Proposal for a Directivehef European Parliament and of the Council
on the conditions of entry and residence of thindstry nationals for the purpose of highly skillewch-
ployment”, COM(2016) 378 final, 7 June 2016, avdaa#at <http://ec.europa.eu/dgs/home-affairs/what-
we-do/policies/european-agenda-migration/proposalémentation-
package/docs/20160607/directive conditions_entsjdemce_third-
country _nationals_highly_skilled_employment_en>pdf
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and external business meetings, attending confeseand seminars, negotiating
business deals, undertaking sales or marketingitaesi, performing internal or cli-
ent audits, exploring business opportunities, tanaling and receiving training.

The main difference between former Article 3 and tiew one is that, under
the latter, the Member States shall not issue #mgrgermit than an EU Blue Card
to third-country nationals for the purpose of higkkilled employmerit

Focusing on the criteria for admission, the duratb the work contract or the
binding job offer is reduced from twelve monthssi® and the salary threshold
shall be between 1.0 and 1.4 times (and not 1.Bars).

Pursuant to Article 8(2), the Member States slalbsstandard period of validi-
ty for the EU Blue Card, which shall be at leastn@dnths. If the work contract co-
vers a shorter period, the EU Blue Card shall baad at least for the duration of
the work contract plus three months. Where an Bué¢ Blard is renewed, its period
of validity shall be at least 24 months.

Under the newly-introduced Article 12, Member Stateay decide to provide for
recognition procedures for employers, providingaclend transparent information to
them aboutinter alia, the conditions and criteria for approval, thequeof validity of
the recognition and the consequences of non-conggliwith the conditions — includ-
ing possible withdrawal and non-renewal — as weliray sanction applicable.

For what concerns labour market access, EU Blue Galders shall have full
access to highly skilled employment in the MembateSconcerned. Member States
may require that a change of employer or other gbswaffecting the fulfillment of
the criteria for admission are communicated in etaace with procedures laid
down by national law, but the communication proecedshall not suspend the right
of the EU Blue Card holder to pursue the employmaisio, EU Blue Card holders
may engage in self-employed activity in parallettte activity in highly skilled em-
ployment (Article 13). Temporary unemployment does affect the right of resi-
dence as an EU Blue Card holder but it cannoff¢ashore than three months or oc-
cur more than once during the validity of the Ewd3Card (Article 14).

The provisions regarding equal treatment, familymers, and EU long-term
residence for EU Blue Card holders (Articles 15, 18, and 18) largely corre-
spond to those under Directive 2009/50/EC but a pewision regarding business

37 So, it seems that the EU is seeking to overconienmtschemes in order to better harmonize this
field of law.
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activity in a second Member State has been adtigdovides that a third-country
national who holds a valid EU Blue Card is entittedenter and stay in another
Member State for the purpose of carrying out armss activity for up to 90 days
in any 180-day period. The second Member Statd sbalrequire any authoriza-
tion for exercising the business activity othemtlihe EU Blue Card issued by the
first Member State (Article 19).

After twelve months of legal residence in the fivi@mber State as an EU Blue
Card holder, the third-country national shall béitesd to enter a second Member
State for the purpose of highly skilled employmentthe basis of the EU Blue
Card and a valid travel document (Article 20). Thembers of the family shall be
authorized to accompany them and to enter andistdye second Member State
based on the valid residence permits obtained ragyfanembers of an EU Blue
Card holder in the first Member State (Article 21).

The provisions regarding ethical recruitment (A€i®), the statistics that
Member States shall communicate to the Commisdioticle 24), and reporting
by the Commission to the European Parliament aadCiuncil (Article 25) have
been confirmed.

4. — Focusing on the Development of Sending CastArticle 13 of
the Cotonou Agreement

It is quite clear that the EU is focused on itglinal economic and demographic is-
sues rather than on those of other countries.cintfze revision proposal aims at mak-
ing the EU labour market more attractive to non<tiizens by providing them more
rights and opportunities than it has been so fdeuthe EU Blue Card Directive. The
imbalance that this kind of approach may deternmriee sending countries is not tak-
en into any account as the provision regardingcathiecruitment has not been
changed at all, still being a may-clause. Thus, mag wonder whether the needs of
the EU labour market shall always prevail or if thyeo approach is possible.

As a matter of fact, one may consider the so-callethnou Agreemetitin or-
der to provide an answer. Signed on 23 June 20@0Cbtonou Agreement is a

38 pPartnership Agreement 2000/483/EC between the Memdfehe African, Caribbean and Pacific
Group of States of the one part, and the Europeann@mity and its Member States, of the other part,
signed in Cotonou on 23 June 2000, OJ L 317, 15 Dieee000, p. 3. The Convention entered into
force in April 2003 and was revised in 2005 and 2010.
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treaty made between the EU and the African, Caabpand Pacific Group of
States (“ACP”) created by the Georgetown Agreenmerit975. It is the successor
of the Lomé Convention and it deals with a numide@opics such as development,
trade, international investments, human rights, gmernance. In the Preamble as
well as in Article 1(1), the Contracting Partiess@affirmed their commitment to
eradicate poverty, achieve sustainable developnaick,integrate the ACP Coun-
tries into the world econorty

Under Article 13(1), the Parties reaffirm their ightions and commitments in
international law to respect human rights and elate all forms of discrimination.
Protection of migrants and prevention of illegagrnation are taken into account in
order to make it possible for migration to work fdevelopment fairly, without
prejudice to the fundamental rights of every hurhamg. This provision might be
read together with the one under Paragraph 2, wbareobjectives have been set:
a) fair treatment of third-country nationals whoideslegally on the Contracting
Parties territoriesh) integration policy aiming at granting them riglatsd obliga-
tions comparable to those of national citizer®; enhancement of non-
discrimination in economic, social, and culturdk;liandd) implementation of
measures against racism and xenophobia. Thus, thetamding the demographic
and economic nature of the issues at stake, iadentlear that any initiatives that
might be taken shall be consistent with generatgigples which are not merely
economic in nature since their purpose is to defaigitants as human beings. On
the other hand, Paragraph 3 is focused on migasisorkers as it provides that
the treatment accorded by EU Member States to wekieACP countries shall be
free from any discrimination based on nationalityhwegards to working condi-
tions, remuneration and dismissal, and the samk lshalone by ACP countries
with regard to EU workers.

Going back to the first Paragraph, it is also stateat migration shall be the
subject of in-depth dialogue in the framework of tARCP-EU Partnership. This

% On the Cotonou Agreement, see, “ACP-EU Relations in a New Era: The Cotonou Agree-
ment”, Common Market Law Review, 2003, p. 95 fforRDINI, “Accordi di cooperazione e vincoli di
democratizzazione dell’'Unione europea: le convenzionooperazione e di associazione da Lomé a Co-
tonou”, Il diritto dell'economia, 2004, p. 7 ff.;EDVESCovQq “Aiuto comunitario allo sviluppo nel qua-
dro dell'Accordo di Cotonou”, La comunita internarmde, 2005, p. 51 ff.; BvISSCHER “Legal Migra-
tion in the Relationship between the European Unieh/&CP Countries: The Absence of a True Global
Approach Continues”, European Journal of Migratiad &aw, 2011, p. 53 ff.
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seems to refer to a political dialogue that shdaddregarded as a holistic policy-
making and agenda-setting tool through which ithhige possible to work out le-
gal solutions to the standing problems. That isfiomed by the establishment of
the ACP-EU Joint Parliamentary Assembly whose dudie inter alia, to promote
democratic processes through dialogue and consultahd to raise public aware-
ness of development issues (Article 17). As fathastopic tackled in this paper is
concerned, it is worth remembering a Resolutioh wees adopted by the Assembly
in December 2015 in which they deplored “the temgeto prioritize the fight
against irregular migration, while giving insufieit attention to legal routes for
those on the move and migrating by reaping the alltanefits of circular migra-
tion”. Then, the Assembly called for

“a better framework for legal migration and molyilit including circular and tempo-
rary migration schemes — and for better informatfmotection, and pre-departure training,
and the establishment of further safe and legatatign channels and humanitarian corri-
dors by issuing more visas, in particular humaigtavisas, to migrants from countries be-
set by conflicts or humanitarian crises, and bylitating family reunification and legal
migration channels for workers?

For what concerns the development of ACP countAets;le 13(4) is the most
important one. It states that:

“The Parties consider that strategies aiming atigied poverty, improving living and
working conditions, creating employment and devielpfraining contribute in the long term to
normalising migratory flows. The Parties will ta&tecount, in the framework of development
strategies and national and regional programmifhgtriactural constraints associated with mi-
gratory flows with the purpose of supporting theremmic and social development of the re-
gions from which migrants originate and of redugomyerty. The Community shall support,
through national and regional Cooperation prograsrie training of ACP nationals in their
country of origin, in another ACP country or in &iviber State of the European Union. As re-
gards training in a Member State, the Parties shallire that such action is geared towards the
vocational integration of ACP nationals in theiuntries of origin. The Parties shall develop
cooperation programmes to facilitate the accesdunfents from ACP States to education, in
particular through the use of new communicatiohrietogies”.

40 ACP-EU Joint Parliamentary Assembly, “Resolution oigfisition, Human Rights, and Humani-
tarian Refugees”, 7-9 December 2015, para. 18, ablail at:
<http://www.europarl.europa.eu/intcoop/acp/2015 acgfdpd01.984en.pdf.
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It is quite easy to understand that the Partiesedegring to brain drain and the
need to overcome that issue, without mentioningnthel hus, since they have the
proper means to do so, the EU Member States shgtlost the training of ACP na-
tionals which could take place either in their doyrof origin, in another ACP
country, or in an EU Member State. Nevertheless falous is set on the country of
origin and its need for manpower in order to supgsrown development: not only
the country of origin is mentioned as the first gbe place where the training
could take place, but also training in a MembeteSsaould be aimed at facilitating
the re-installation of ACP nationals in the labooarket of the sending countries.
Also, it is quite interesting how the role playeg few communication technolo-
gies is stressed: in fact, they should work as mehat ensure to students from
ACP countries a European education without obligimgm to leave their coun-
tries. That would then reduce the risk that, whesytare in Europe, they decide to
stay and not go back, depriving their countriefuoflamental assets.

With regard to the provision of Article 13(4), omay think of the ACP Science
and Technology Programme (“ACP S&T”) which is an AEU cooperation pro-
gramme funded by the EU and implemented by the A€€tetariat whose aim is to
promote innovation and develop appropriate teclyiedoto fight and eradicate pov-
erty in ACP countries. By tackling issues such rexrgy shortages, climate change,
and food insecurity, the ACP S&T seeks to overctimescientific and technological
divide between ACP countries and the rest of thedwatrengthen the scientific
knowledge in those countries, and support growthsaicio-economic developmeént

One may also consider the EDULINK Il Programme, aihis funded by the
EU and supports higher education in ACP countrah lvith regard to the man-
agement sector and the strictly academic field

4 Two references to brain drain can be found in theedugent. Pursuant to Art. 80, “[w]ith a view
to reversing the brain drain from the ACP States, @mmmunity shall assist ACP States which so re-
quest to facilitate the return of qualified ACP patls resident in developed countries through gppro
ate re-installation incentives”. The joint decl&aton Art. 13 reads as follows: “The Parties agree t
strengthen and deepen their dialogue and cooperiatitne area of migration, building their approach
the following three pillars of a comprehensive amdahced approach to migration: Migration and De-
velopment, including issues relating to diaspobaain drain and remittances; Legal migration inahgd
admission, mobility and movement of skills and g=s; and lllegal migration, including smugglingdan
trafficking of human beings and border managenentyell as readmission”.

42 See <http://www.acp-hestr.eu/acp-st-about-contact>.

43 See <http://www.acp-hestr.eu/edulink-about-contact>.
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5. — Conclusions

Sometimes, even EU law and politics experts argetbul of a significant
statement that was made in the so-called Schumalafagon. In the words of the
former French Minister of Foreign Affairs,

“This production [i.e., the coal and steel prodowtiwill be offered to the world as a
whole without distinction or exception, with theraof contributing to raising living stand-
ards and to promoting peaceful achievements. Witheased resources Europe will be
able to pursue the achievement of one of its eisteéasks, namely, the development of the
African continent™.

As paternalistic as it sounds, this statement wakssdill is the expression of a
sense of awareness regarding the role played ypEun promoting an alternative
way of development which should have concernedomby the European conti-
nent, but the world as a whole, starting from tberpst regions. A peculiar form
of responsibility was and still is intertwined ihose words and the EU and its
Member States should remember that

As stated above, according to the traditional difere on the topic, brain drain
as an exodus of human capital is a curse for dpiejocountries and must be
countered, while according to some more recentyaag brain drain would be
offset by brain-drain-induced brain gain. In fdmtain drain implies that skilled in-
dividuals leave developing countries in order tmdagher wages in developed (or
more developed) countries. That would lead to miovestments in education in
developing countries which would result in a risenelfare and growth. As fasci-
nating as it sounds, this idea has been critidiaed number of reasons, most of all

4 See <https://europa.eu/european-union/about-etisigieurope-day/schuman-declaration_en>.

4 Of course, the Schuman Declaration is not a legmtiging document, but one cannot deny its tru-
ly political nature as the document that made #sdae for the European integration process td.star
Therefore, although it does not pose legal obliges] it should still be regarded as the expressfdhe
basic values of the EU as a political entity. Seerg achievement should try to be as consistepbasi-
ble with those values in order not to betray theadr® and will of our founding fathers. On this posgte
also the contribution by &TA in this Volume, p. 13 ff.

46 MoOUNTFORD, “Can a Brain Drain Be Good for Growth in the Sourcertdmy?”, Journal of De-
velopment Economics, 1997, p. 287 ff.jpwL, “The Effect of Emigration on Human Capital For-
mation”, Journal of Population Economics, 199&%§® ff.; STARK, “Rethinking the Brain Drain”, World
Development, 2004, p. 15 ff.
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because in a brain-drain-induced scenario, botledkand unskilled worketsare
more likely to migrate and less likely to stay iler to obtain higher wages: thus,
that would mean a situation where public and peetpenditures on education in-
crease but States can count on less incomes frags,teesulting in a negative im-
pact on welfare and growth

Also, it has been denied that this kind of situatieads to a scenario where
knowledge flows from one country to another, as ¢hess-border mobility of
knowledge is larger within countries than betwesgions located in different areas
of the world®.

Finally, one should be aware that these analysa® satirely to shift the bur-
den of brain drain on developing countries, rehevileveloped countries of any re-
sponsibility. It has been observed that differantk of measures might be imple-
mented in order to deal with this problem. While $ome — preventive or restric-
tive measures — it would be up to developing coestto adopt them, for others
developed countries should face their responséslitFor instance, they could en-
courage temporary rather than permanent settle(restorative measures), or they
could repay the costs incurred by sending Statésaining and educating the mi-
grants, or tax the migrants in order to supportgbrding States (compensatory
measures)

The purpose of making migration work for developmeeaconciling Europe’s
economic and demographic needs with the develo@mheeaeds of third countries,

47 Migration of low and semi-skilled workers has noebeackled in this paper. However, one must
be aware that this phenomenon has a greater impapbwerty reduction in developing countries than
emigration of professionals, most of all for threasons. First of all, these workers come from lawer
come communities, who benefit more directly from maign. Secondly, their withdrawal from home-
country labour markets opens more opportunitiesréptacement workers at home. Finally, these mi-
grants tend to remit more per person than high-gkilfessionals (see X sELl et al.,Policies for Migra-
tion and Development: A European PerspectiRaris, 2006, p. 13).

48 See for instancecsiiFr, “Brain Gain: Claims about its Size and Impact oelfate and Growth
Are Greatly Exaggerated”, in ZDEN and SHIFF (eds.),International Migration, Remittances & the
Brain Drain, Houndmills/New York, 2006, p. 201 ff., pp. 220-28b0, all things considered, it seems
that remittances are the only positive outcome aprgy out of brain drain. This does not seem to be
enough as it does not let developing countriessayanme their situation of dependency from devedope
countries. Remittances do not compensate the lbhsran capital since developing countries cannot
count on the abilities and working force of higekilled individuals.

49 KANcs and GAIAN, cit. supranote 33, p. 241.

50 See MUNDENDE, cit. supranote 1, p. 188-189 armlOLIVEIRA E Sousa, “The Brain Drain Issue in
International Negotiations”, in BPLEYARD (ed.),cit. supranote 1, pp. 203-205.
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has not yet been achieved. While the security dawenhas largely been discussed
and tackled, the issues regarding migration and development balyebeen con-
sidered from a policy-making point of view and sed measures have lacked. As a
general rule, they are not legally binding and \eht&ey are, they are mainly in the
interest of the EU and its Member Stétes

The needs of the sending countries labour marketbardly taken into account
under both the EU Blue Card Directive and the iewigproposal. In fact, the pro-
vision concerning ethical recruitment has not bedified as in both cases it pro-
vides that the Member States may reject an apmgicédr an EU Blue Card in or-
der to ensure ethical recruitment in sectors sffeirom a lack of qualified work-
ers in the countries of origin. Therefore, it dowt pose any obligations on the
Member States to consider the effects that braamdnay have on sending coun-
tries since it provides that the Member States mggct the applications on
grounds of ethical recruitment: which basically me#hat they are free not to do
that and stay focused only on the needs of theéiomal labour markets.

Under Article 13 of the Cotonou Agreement, the Hidlissupport the training of
ACP nationals through national and regional codmergrogrammes which means
that the EU is under the obligation of providinglsudraining and cooperation pro-
grammes in order to face the brain-drain-relatedds and compensate the negative
effects spreading from such a situation. A meaasrsuch should be regarded as be-
ing compensatory in nature and positively asseaseid obligates the EU to take
steps — and responsibility — in order to solvelttan-drain-related issues.

Thus, for what concerns the EU Blue Card mecharasch the revision pro-
posal, a provision as such would have been usategsvould have simply repro-
duced an obligation that already binds the EU umigeiCotonou Agreement. Nev-

51 See M\RIN and $ENA, “The Criminalization of Migration and European ¢Dintegration, Euro-
pean Journal of Migration and Law, 2016, pp. 147:156

52 Nevertheless, one should remember that some Stavesentered into bilateral agreements whose
purpose is to attract highly-qualified workers. ktstance, France signed some agreements on cedcert
management of migratory flows and labour migratiothvldenegal, Gabon, Congo, Benin, Tunisia, Mau-
ritius, Cape Verde, Burkina Faso, Cameroon, and iRussgiile the Netherlands signed an agreement
with India. Also, agreements on facilitated acceshéolabour market by qualified and unqualified work
force were concluded by Poland with Belarus, Geold@ldova, Russia, and Ukraine, and by Slovenia
with Bosnia-Herzegovina (see European Migration Netwstldy, “Attracting Highly Qualified and
Qualified Third-Country Nationals”, 2013, p. 50, dahie at
<http://extranjeros.empleo.gob.es/es/redeuropeacimn/Estudios_monograficos/EMN_Synthesis_Rep
ort_Attracting_Highly Qualified_EN.pdf>).
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ertheless, the Member States should be bound something, too. Thus, the pro-
vision regarding ethical recruitment should be rapld in order to obligate the
Member States to take into account the ongoinguahloarket situation in the
countries of origin. In this regard, a proper lelgasis to do so may be found in Ar-
ticle 208 TFEU since it provides that Union develgmt cooperation shall have as
its primary objective the reduction and, in thedgdarm, the eradication of poverty.
Since a may-clause may hamper the EU initiativeghenfield and the Member
States must facilitate the achievement of the Uritasks as provided for in Arti-
cle 4(3) TEU, Article 8(4) of the EU Blue Card Dstare could be rephrased in or-
der to actually obligate the Member States to tep@capplication for an EU Blue
Card to ensure ethical recruitment in the countrfesrigin.

All things considered and provided that it is vdiifficult to find a balance be-
tween the needs of the EU and its Member Statesnéeds of the developing
countries and migrants’ personal choices, the astion seems to be the one that
relies on temporary recruitment of personnel ing&eding countries which should
be associated to training programmes and skiller@gphment programmes that
should take place in those countries. That wouldilifate the mobility of
knowledge and skills in a way that could be coesistith the interests of all the
actors considered.
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SUMMARY: 1. Introduction. — 2. The Evolution of EU Devefent Cooperation. — 3. The
“Broad Notion” of Development Cooperation Includinjgration Validated by the EU
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spects Optimization: Addressing a “Sustainable” &epment-Migration Nexus.

1. — Introduction

The global political agenda of over a decade has ecused on the link between
migration and developmentCountries and international organizations inGnegg

" The author wishes to thank the two anonymous refeseéhis volume, for reading the manuscript and
providing useful comments. However, errors and omissin the article are the sole responsibilityref t
author.

1 McGREGORet al., “A New Global Partnership for Development: Fentpin the Contribution of

BRUNO, PALOMBINO, AMOROSO(eds.) Migration and Development: Some ReflectmmsCurrent Legal Questions,
Rome, CNR Edizioni, 2016, ISBN 978 88 8080 23@.3219-248.
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look at migration as a phenomenon capable of hawisgbstantial positive impact on
development. This is the “development-focused” aggin proposed by the World
Bank and United Nations Dialogue, according to whiggration is seen as a means to
promote development objectives in the intereste@tountries of origin

In the framework of recent external relations a European Union (“EU"), the
perspective is quite different: the link betweewadepment and migration resulted in a
sort of “instrumentalisation of development coofierg?, as a way to better control
immigration and alleviate migratory pressure onMémber States of arrival or desti-
nation. Development cooperation and financial aithird States are used by the EU to
control and reduce migration pressures in the teng, with “positive actions” — |
might say — despite the EU and its Member Stateslawing in this regard more at-
tention to the close link between development arad-figration”. Development aid,
assistance and economic incentives or other beragfit surely useful to address the

Migration”, IOM Migration Research Series, Geneva, 120 available at:
<http://publications.iom.int/system/files/pdf/mrs5®may2014.pdi.

2 UN, “High Level Dialogue on International Migrationchevelopment”, 14-15 September 2006,
available at: #ttp://www.un.org/esa/population/migration/kldSee @ELANIUK, “Making the Connec-
tions between Migration and Development”, im&EDANIUK (ed.),Global Perspectives on Migration and
Development: GFMD Puerto Vallarta and beypmbrdrecht, 2012, p. 1 ff.

3 This is the expression used bgiAND, “The EU and the Global Development Agenda”, AREONE
(ed.),Policy Coherence and EU Development Poliogndon/New York, 2013, p. 21 ff. On the Migration
Development nexus in general, sees@, “Migrazioni e sviluppo: la politica europea”, ISPblicy Brief No.
58, July 2007, available ath&p://www.ispionline.it/it/documents/pb_58 2007 dCHETAIL (ed.), “La dia-
lectique migration et développement dans la paltide I'Union européenne a I'égard des pays -
digmes et paradoxes du dialogue Nord-Sud'MAES, FOBLETS andDE BRUYCKER (eds.),External Dimen-
sions of European Migration and Asylum Law andd@pBruxelles, 2011, p. 551 ff.;H®u, “EU and the Mi-
gration—Development Nexus: What Prospects for Etlevolicies?”, University of Oxford COMPAS, Work-
ing Paper 37, 2006, available ahttp://www.compas.ox.ac.uk/publications/working-paghtmp; NYBERG-
SORENSEN VAN HEAR and EBNGBERGPEDERSEN “The Migration-Development Nexus: Evidence andidyo
Options”, International Migration, 2002, p. 40 #ASTORE ““More Development for Less Migration’ or ‘Bet-
ter Migration for more Development? Shifting Piis in the European Debate”, MigraCtion Europexi-P
odical analysis bulletin on migration policies inr&pe, Centro Studi di Politica Internazionale, ciddssue,
December 2003, available athttp://www.cespi.itPASTORE/MigSpecial3.PBFID., “Cooperation with
Sending and Transit Countries: Beyond Sticks amtb@&”, Policy brief for the Dutch Presidency Gaehce
on Asylum, Migration and Frontiers, September 2004, available at:
<http://www.cespi.it/PASTORE/pastore_083104pdfD., “Europe, Migration and Development. Critical
Remarks on an Emerging Policy Field”, August 20@vailable at: #ttp://www.cespi.it/PDF/Pastore-
MigrationandDevelopment.pelf REsLow, “Migration and Development? An Assessment of REE®) Initia-
tives”, Journal of Contemporary European Rese@@hQ, p. 3 ff.; ANFRINI, “Migration and Development:
Old and New Ambivalences of the European ApproadPdper Ismu, December 2015, available at:
<http://mww.ismu.org/wp-content/uploads/2015/12/Zamfpaper eng dic 2015.pdf
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root causes of forced migration in developing ssideveloped countries, or to open
legal channels of migratirActions “at the source” of migration flows ofteansist-
ing in the promotion of economic, social and poéditidevelopment of the countries of
origin, and financial aid to the latter, shouldutegh a corresponding reduction, if not
elimination, of migration influx towards Europe

The EU institutions want to “optimize” the migrati@and development nexus,
so that the synergy between international (legagjration and (economic, social
and political) development of third countries ofgar of migrants yields positive,
reciprocal effects. The promotion of a real ecormmolitical and social develop-
ment in the countries of origin and transit of mamggs through cooperation and
practical action is the only way to reduce “at soeirce” international migratién
In this regard, the European Council of Seville &2 22 June 2002) underlined
that the intensification of economic cooperatioeveloping trade, development as-
sistance and conflict prevention are all meansréanpte economic prosperity in
the countries concerned and thereby to reduceriberlying causes of migration
flows’. Although the proposal to explicitly attach deyeiwent aid to the willing-
ness of third States to cooperate in the contrahigfration was formally rejected,

4 VocLERandRoTTE, “The Effects of Development on Migration: Theocatilssues and New Em-
pirical Evidence”, Journal of Population Economi2800, p. 485 ff.

5 Such an approach is criticized b¥@®, “The Root Causes of Migration: Criticising the Apach
and Finding a Way Forward”, Working Paper No.11, 2@&Zssex Centre for Migration Research, avail-
able at: dittps://www.sussex.ac.uk/webteam/gateway/file.php?ramg11.pdf&site=2523;

Y OUKHANA, BRAUN and BORGEMEISTER “Addressing the Root Causes of Forced Migrati@vailable
at: <http://www.zef.de/uploads/tx_zefnews/AnnualReport 14tEad Article.pdb.

5 NASCIMBENE, “L’approccio globale nella gestione dell'immigrarie la politica della UE alla luce
dell'attuazione del Programma dell’Aja”, Il Dirittdell’'Unione Europea, 2008, p. 433 ff.JESSEN “In-
ternational Migration and Relations with Third Caugd: The European Union”, Migration Policy
Group, May 2004, available at: http://www.migpolgroup.com/wpkin/wp-
content/uploads/2016/10/144.EU_InternationalMigraaiodRelationswiththirdcountries_2004.pdf
PAPAGIANNI, Institutional and Policy Dynamics of EU Migration Laweiden/Boston, 2006; #E&sand
SMITH (eds.),International Relations of the European Unjcrondon, 2008; RAUNER, “Migration Poli-
cy: an Ambiguous EU Role in Specifying and Spreadimgrnational Refugee Protection Norms”, in
FALKNER and MULLER (eds.),EU Policies in a Global Perspective: Shaping Or Takimgrnational Re-
gimes? Abingdon/New York, 2013, p. 149 fivaN SELM, “Immigration and Asylum or Foreign Policy:
the EU’s Approach to Migrants and Their Countrie©oigin”, in LAVENEX and WARER (eds.),Migra-
tion and the Externalities of European Integratibanham, 2002, p. 143 ff.

" Migration issues are part of overall political amcbnomic relations with a series of key partners.
Closer cooperation is sought with non-EU countried sihare interests with and are ready to make mutu-
al commitments with the EU and its Member States.
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the final conclusions of the Seville European Cduwunfirmed a certain degree of
“conditionality”. The EU Member States opted forianrease of “complementari-
ty” and integration of the EU external relationghwbther policies connecting in
particular association agreements and cooperatdinigs for migration manage-
ment. They agreed that all future EU association andpecation agreements
would included a clause on joint management of atayy flows and compulsory
readmission in cases of illegal immigration.

The link between development and migration is expjiand more clearly un-
derlined in the main instruments of external migratpolicy recently adopted by
the EU, i.e. the Global Approach to Migration andity (“GAMM”) 1, the Eu-
ropean Agenda on Migratisnand the new “Partnership Framework with Third
Countries®. According to one of the four thematic prioritiesthe GAMM, the
EU aims at maximizing the positive impact of migsatand mobility on develop-
ment, specifically empowering peoples’ contributestistainable development in
countries of origin, transit and destination, ie finamework of a more “migrant-
centred” action.

Migration management is also a major priority afeaies of regional initiatives,
such as Partnerships on Migration and Mobility ¢atled processes, such as the
Rabat, the Prague and the Khartoum ones) and otbehanisms of cooperation
with its proper funds to support Africa, East Ewwar Middle East Third Coun-

8 See Communication from the Commission to the Cibamzl the European Parliament of 3 De-
cember 2002 - “Integrating Migration Issues in Engopean Union’s Relations with Third Countries”,
[COM (2002) 703 final], p. 24.

® On the subject BEPOJY VAN NOORLOOSand ZOOMERS “Europe’s Migration Agreements with
Migrant-Sending Countries in the Global South: A iCait Review”, International Migration, 2009, p. 42
ff.; RYAN and MITSILEGAS (eds.), Extraterritorial Immigration Control. Legal Challenge Lei-
den/Boston, 2010.

10 That is the overarching framework launched in 2@fating to the EU external migration and asy-
lum policy. A more strategic phase started in 201 brider to make the GAMM even more integrated
with EU external actions and development cooperatiitim third countries.

11 Communication from the Commission to the EuropPamliament, the Council, the European
Economic and Social Committee, and the Committeth@fRegions — “A European Agenda on Migra-
tion”, [COM(2015) 240 final], 13 May 2015, availableat: <http://eur-lex.europa.eu/legal-
content/EN/TXT/?0id=1481069754834&uri=CELEX%3A52015D@02.

12 Communication from the Commission on establisrangew Partnership Framework with third
countries under the European Agenda on Migratiodure 2016, [COM(2016) 385 final], available at:
<http://eur-lex.europa.eu/legal-content/EN/TXT/?0id81069853235&uri=CELEX:52016DC0385
See further para. 7.




More Development of Third States and Less Migration Towards the EU ... 223

tries®. In addition, the EU also offers financial andustural support to countries in
conflict and with high numbers of displacement agfdgees.

In the following paragraphs | examine the recenighation clauses” provided
in the EU development cooperation agreements ardveork partnership and then
the specific instruments of EU external migratiatigy. The first aim is to under-
stand if the migration-development nexus is regetutned into a link between
more development of third States and less migratowards the EU Member
States, expressed in some provisions of the EUnatienal agreement with coun-
tries of origin and transit of migration flows, amdrecent praxis. If so, the second
guestion to solve regards the consistency of slatlses and praxis aimed at pursu-
ing migration policy objectives with the specifibjectives of development coop-
eration policy and the respective EU Treaties [miowis.

2. — The Evolution of EU Development Cooperation

The main object of EU development policy is povestgdication or reduction
and achievement of internationally agreed develayirgeals, i.e. Millennium De-
velopment Goals (“MDGs”) and Sustainable Developi@oals (“SDGs”) in or-
der to support sustainable development. This pdlas progressively expanded so
much, that nowadays the European Union is congiddre main player in the
world in development aid supporting needy thirdrdoes>.

13 See the Regulation (EU) No. 516/2014 of the Ewangarliament and of the Council of 16 April 2014
establishing the Asylum, Migration and Integratleemd (AMIF), amending Council Decision 2008/381/EC
and repealing Decisions No. 573/2007/EC and No2805/EC of the European Parliament and of the Coun
cil and Council Decision 2007/435/EC, OJ L 150/188,May 2014. Among its four specific objectives th
AMIF aims at supporting legal migration to the MemiStates in accordance with their economic anlsoc
needs and promoting the effective integration afdrbountry nationals, and enhancing fair and ¢iffeae-
turn strategies with a view to countering illegahiigration. D’ALFONSG “EU Funds for Asylum, Migration
and Borders”, European Parliamentary Research ®ervill February 2014, available at:
<http://www.europarl.europa.eu/RegData/bibliothelriefing/2014/130663/LDM_BRI(2014)130663 REV1

EN.pdf.

14 For example, since the beginning of the conflictSyria the European Union and its member
states have provided more than €6 billion in huteaiain aid and financial assistance. In particulae,
EU Regional Trust Fund in Response to the Syriasiscri the “Madad Fund” — provides for a more co-
herent, faster and integrated response to thes drysimerging various EU financial instruments and-co
tributions from Member States into one single fidxiand quick mechanism with a target volume of € 1
billion expected to be reached by the end of 20Further information available at:
<http://ec.europa.eu/enlargement/neighbourhood/ciesidyria/madad/index_en.htm

15 See the financial support to third States thatBheprovides in the context of the associations
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Development cooperation policy is one of the fundatal dimensions of the
Union’s external action and has a dual legal stamdi) the Treaty on European
Union (“TEU”) and the Treaty on the functioning dfie European Union
(“TFEU”), as amended by the Treaty of Lisbon, eatkeinto force in 2009 b) de-
velopment cooperation agreements or, more recefglgbal cooperation frame-
work agreements$” with developing countries, which is different frgpartnership
or association, typically concluded with countriesthe framework of the EU
“neighbourhood” polic¥, the Mediterranean region and Eastern Europe.

Over time, the EU development cooperation has edblvom the traditional
treaty-based policy approach, requiring that all gdlicies contribute to develop-
ment objectives, to a more complex “global cooperdtframework. Because of
the need to maximize its impact so as to addressabt causes of migration, ex-
ternal relations between the Union, its Member &Stand third States take the
form of a global partnership and cooperation frawdwwhich would not be re-
ducible to one simple aspect of development codiperal he agreements conclud-
ed with less-developed third countries, in receacfice, have evolved considera-

mainly through the European Development Fund, adegrt the Regulation (EU) No. 233/2014 of the
European Parliament and of the Council of 11 M&@h4 establishing a financing instrument for devel-
opment cooperation for the period 2014-2020, OJ M4, 715 March 2014; the Commission Decision of
24 November 2014, [C(2014) 8589 final], on the adwpdf an individual measure in favour of intra-
ACP cooperation to be financed from the European Dpweent Fund Bridging Facility; and the Deci-
sion (EU) No. 2015/334 of the Council of 2 March 2@tBending the Internal Agreement between the
Representatives of the Governments of the MembeaesSts the European Union, meeting within the
Council, on the financing of European Union aid urtthe multiannual financial framework for the peri-
od 2014 to 2020, in accordance with the ACP-EU PahigrAgreement, and on the allocation of finan-
cial assistance for the Overseas Countries andtdiées to which Part Four of the Treaty on the Func-
tioning of the European Union applies, OJ L 58/78&ch 2015.

16 Art. 21 of the TEU refers twice to the promotion stistainable development” as one of the objec-
tives of the EU international relations and exteawlon: the first time in letter d), specificallglated to
developing countries and poverty eradication, ded ia letter f).

17 Seeinfra. With reference to a specific Framework AgreememnBI, “The Externalization of the
EU’s Southern Border in Light of the EU/Libya Framelvégreement. A Lawful Alternative or a Neo-
Refoulement Strategy?”, Vienna Journal of IntermalcConstitutional Law, 2012, p. 144 ff.

18 See Regulation (EU) No. 232/2014 of the EuropealtiaPant and of the Council of 11 March
2014, establishing a European Neighbourhood Instngn@J L 77/27, 15 March 2014. On the EU
neighbourhood policy instruments and prospects rbefthis regulation entered into forcegRRERG
WALDNER, “The European Neighbourhood Policy: The EU’'s Newestign Policy Instrument”, Euro-
pean Foreign Affairs Review, 2006, p. 139 ff., amdigovA, “Integrating the EU Migration Policy into
the EU Neighbourhood Policy: the Origins and ProspeEGSPR fifth Pan-European Conference in Por-
to, 24-26 June 2010, available afittp://www.jhubc.it/ecpr-porto/virtualpaperroom/13%pd
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bly from a basic system of social assistance tgptiesent comprehensive and de-
tailed agreements. In their implementation, muds Bsymmetric — in other terms,
more balanced — relationships are establishedraridynly the developing country,
but all the Contracting Parties obtain mutual begsef

Because of this, contrary to what is traditionadkpected, some doubt arose
whether obligations provided in these frameworkeagrents continue to be bind-
ing even once development targets are met andittlenthird State can no longer
be considered in need of aid from the EU. An exangblthis situation is the “co-
operation agreement on partnership and developmentitluded between the EC
and India in 1994. Due to the multiplicity of sest@oncerned, one could have as-
sumed that it had a substantially different nafuwen the typical development co-
operation treaty. Nonetheless, it was classifiedheyCourt of Justice of the Euro-
pean Union (“CJEU”) as a development cooperatioragent for all purposgs

Many provisions of such agreements have an “intettry” character, con-
cerning the commitment of the parties to undertakeonstant” dialogue on issues
such as, for example, the promotion of human amithkdevelopment, inclusive
economic growth and environmental sustainabiligpaxity building for greater
integration into the world economy and the inteloral trading system, reforms of
the public sectors, or implementation of internadioprinciples and guarantee of
the aid’s effectiveness. Two great themes emeiwa the various preambles: the
common intent to preserve the inclusive naturdhefrhutual relations of Contract-
ing Parties and respect for democratic principtest@uman rights.

First, therefore, the Parties of such agreemengsesz an intention to derive
mutual benefits, highlighting areas of interest ahdred valués which is also the
cooperation in the field of migration and developtneSecond, the same Parties

19 That agreement was concluded for five years anohaatically renewed from year to year except
the possibility of denunciation, in accordance viishArt. 29.

20 See MLLANI, “Il diritto allo sviluppo: diritto umano e dei jpoli”, in VILLANI (a cura di)A tutti i
membri della famiglia umana. Per il 60° anniversaridlaédichiarazione universaleMilano, 2008, p.
123 ff., and in particular p. 136 ff. about theitfmiple of conditionality”, according to which théfec-
tiveness of development assistance or cooperajmements concluded by the EC, was conditional on
respect for human rights.

21 Such an agreement deals with concerns, for examgded to the promotion of economic and so-
cial progress for the benefit of their populati@msl the eradication of poverty, and to the achierdrof
the MDGs, the promotion of sustainable developmedttha fight against climate change, increased co-
operation in the field of Justice and security e@ragion in favour of migration and development, dipe
plication of minimum social standards and trade.
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include areas of cooperation echoing a number ofngsibments aimed at ensuring
international peace and security. In this perspectjuestions of common concern
of the Parties are the fight against terrorismgdrafficking, serious violations of
international humanitarian law, weapons of masdrdetson and illicit trade in
small arms and light weapons. The CJEU itself aereid possible and legitimate
to include the fight against proliferation of smatims and light weapons among
the instruments for pursuing objectives of develeptrtooperation poliéy

This “treaty-making way” reflects the current EUpapach to development co-
operation policy. Often in recent “framework” orléal” agreements the objective
of contributing to the development of the thirdt8tes less explicit in comparison
to the “classic” development cooperation agreemdrts multidimensional objec-
tives of development cooperation, as provided & fihe-Lisbon EC Treaty, were
evident: not only sustainable economic and so@aktbpment of those countries,
their gradual integration into the global econonmyl ahe eradication of poverty,
but also development, consolidation of democraa) the rule of law, and protec-
tion of human rights and fundamental freedoms, el &g respect of the EC (now
the EU) commitments within the framework of the tédi Nations and other inter-
national organizations

Through its development cooperation policies, thieopean Commission has
tried to improve the dialogue and strengthen pastrips on migration with third
Countries through three types of policies and wr@stions:a) planned interven-
tions in the framework of the cooperation prograramwéh third countries directly
related to migrationh) other actions falling within the general framewaoifkrelief
and reconstructiorg) the EU policy on development cooperation and grbe-
velopment programmes, suitable to reduce migragtoegsures indirectly by virtue
of poverty reduction and the promotion of sustai@asowth and development. As
regards the latter category — development coopergiplicies and programmes
adopted by the EU — according to the European Casiam, the EC development

22 Case C-91/05;ommission v. CounciECR, 2008, p. I-3651.

23 On the external relations of the EC, seallzzARO, “Le relazioni esterne della Comunita: verso
un nuovo paradigma unitario”, il Diritto dell’Uniorteuropea, 2007, p. 223 ff. With reference to the EU,
see DANIELE (a cura di)Le relazioni esterne dell’'Unione europea nel nuovitlevnio, Milano, 2001;
HiLL and SwviTH (eds.), International Relations and the European Unio®xford, 2011, Il ed.;
KEUKELEIRE andMACNAUGHTAN, The Foreign Policy of the European Unjddew York, 2008; MRSH
andMACKENSTEIN, The International Relations of the European Unibiarlow, 2005.
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cooperation policy has already contributed to #duction of migration by elimi-
nating some root causes at the origin of migraflions and thus shortening the du-
ration of the “migration peaks”

While, in accordance with Article 21 TEU, developrhe&ooperation agree-
ments must pursue the objectives referred to in phavision, the predominant
purpose of such agreements continues to be develttpeooperation, which can-
not be reduced to the mere grant of financial test®. The Partnership and Coop-
eration Agreements (“PCAs”) are indeed agreemeittstive predominant purpose
of development cooperation and confirm the mulgfad dimension of develop-
ment cooperation with third States. The Councihfout the profound changes in
the nature of the agreements nowadays negotiatethebyruropean Union with
third countries, which now establish more extensorens of cooperation and en-
visage effective implementation in the various gextconcerned. Following the
same line of reasoning, the Council maintains thatrecitals and provisions relat-
ing to the observance of human rights, of demacatinciples and of the rule of
law, and concerning the possible suspension o&gjnieement owing to the failure
to respect such rights or principles, also seniada@ate that PCAs are not a meas-
ure that can be reduced to development cooperptbey.

Development cooperation is defined so broadly atl&kél, that it is perhaps
more difficult to show that, alongside the largentner of sectors it can encompass,
there remains an objective or there is more than abjective both distinct from
those pursued by development cooperation and irsglpdinked to the measure
in question. Development cooperation, as now ddfihg EU law, is a multi-
faceted policy. Within the meaning of the Europ&onsensus on Development,
the essential objective of EU development coopamat the eradication of poverty

24 See BENEDETTI, “EU Policy and Law Concerning Migration — Critidakamination”, in EVETAK
andSIrRBU (eds.),EU Migration Policy and its Reflection in Third Cdues: Belarus, Moldova, Russia,
Ukraine Institute for Ethnic and Regional Studies, Marib®012, p. 108 ff., available at:
<http://www.project-bridge.eu/datoteke/Actions2012/BRIDEH MIGRATION POLICY.pdf;
BosweLL, “The ‘External Dimension’ of EU Immigration and Asyh Policy”, International Affairs,
2003, p. 619 ff.; @Loz-TscHopPand DASEN (eds.),Globalization, Migration and Human Rights: A New
Paradigm for Research and Citizenshigruxelles, 2007; @rRDWELL, EU External Relations and Sys-
tems of Governance. The CFSP, Euro-Mediterraneanneeship and Migration London/New York,
2009; ARRERA, DEN HERTOGandPARKIN, “EU Migration Policy in the Wake of the Arab Sprirgyhat
Prospects for EU-Southern Mediterranean Relatigns#2DPRO Technical Report No. 15, August
2012, available at: kttps://www.ceps.eu/system/filessMEDPRO TR 15 EU MigmatPolicy in wake of

Arab Spring.pd#.
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in the context of sustainable development, theedaticluding good governance,
human rights and political, economic, social andr@mmental aspects

As correctly explained by the Council, the Europelmon’s practice in its rela-
tions with less developed countries has evolvexifgigntly and has progressed from
being a mere system of financial assistance testablishment of comprehensive and
more elaborate agreements in which reference tauaiuadvantages is not mere dip-
lomatic language, and the relationship put in plagauch less lopsided and is, thus,
more balance#l It is, however, for that reason that, while | cantainly acknowledge
the multi-faceted nature of development cooperatidind it, by contrast, more diffi-
cult to regard the legal basis for development eaaton alone as sufficient, when so
many and varied areas are covered by the samevaaiee

It is nonetheless necessary to examine whethern@rttee numerous and di-
verse areas envisaged by the PCA, its provisionsaraing transport, the envi-
ronment and the readmission of nationals of thitateScontribute — within the
meaning of the case law of the Court — “to the cijes of economic and social
development” of development cooperation policy dravethe principal objec-
tive of implementing that policy or whether, on the cany, they prescribe in con-
crete terms the implementation of cooperation os¢hspecific areas with the result
that they constitute, in realitgjstinct objectivesvhich are neither secondary nor
indirect in relation to the objectives of developrheooperation. In my opinion,
the clauses relating to migration and in particttese regarding readmission have
typical (and exclusive) purposes of migration pglicpurposes quite distinct from
the ones of development policy.

25 BRoBERandHOLDGAARD, “Demarcating the Union’s Development Cooperation Ruadifter Lis-
bon:Commission v. CouncfPhilippines PCFA’, Common Market Law Review, 2015, p. 547 ff.

26 Opinion of Advocate General Mengozzi delivered onJaBuary 2014, Case C-377/Thmmis-
sion v. Councijlpara. 43.

27 About the evolution of the EU migration policy aftee Lisbon Treaty seepWoLFI, “La politica
dell'immigrazione dell’'Unione europea dopo il Trattali Lisbona”, Rivista di diritto pubblico europeo
2011, p. 13 ff.; AouLAl andDE VRIES (eds.) Migration and EU Law and PoligyOxford, 2014.
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3. — The “Broad Notion” of Development Cooperatidncluding
Migration Validated by the EU Court of Justice

Recently, the CJEU has ruled on the correct legalsbof a PCA, including
provisions on readmission, transport and environtedgprotectioff. It observed
that it does not contain a reference, in its tiileglevelopmerit That has given the
impression of the establishment of a comprehenspaperation structure not sub-
ject to limitation, since a “framework agreemerd”at issu®. In this regard, the
EU Council argued that “external relations betwé#®n Union, its Member States
and third States take the form of a global partmprand cooperation which would
not be reducible to simple aspect of developmenpemtion®. Such cooperation
and partnership would make it impossible to distisg in the ensuing treaties a
main prevailing sector out of one or more sectdngclvare accessoriés

2 EU Court of Justice (Grand Chamber), Case C-377#nmission v. CoungilJudgment of
11 June 2014, paras. 37, 42, 43, 47, 49, and 548. sffecific case regards the Framework Agreement on
Partnership and Cooperation between the Europeamlmd its Member States, on the one part, and
the Republic of the Philippines, on the other d&&tU-Philippines PCA”).

29 Art. 29 of the EU-Philippines PCA, which falls withihe title on economic and development co-
operation and other sectors, is exclusively corentmith development cooperation. Pursuant to that ar
cle, the primary goal of such cooperation is “tc@rage sustainable development that will contritbaite
the reduction of poverty and to the attainmentnéérnationally agreed development goals”. The Parti
undertake to engage in regular dialogue on that tefih regard, inter alia, to the promotion of huma
and social development, the attainment of sustaimedsive economic growth, the promotion of envi-
ronmental sustainability, the enhancement of cdieacio integrate into the world economy and the in-
ternational trading system, the promotion of pulkctor reform and compliance with the international
principles governing the delivery and effectivenesaid.

30 Made up of 58 articles, the EU-Philippines PCAiigdid into eight titles concerning, respective-
ly, its nature and scope, political dialogue andp=yation, trade and investment, justice and stgccok
operation, cooperation on migration and maritimeola, economic and development cooperation and
other sectors, the institutional framework, andlyashe final provisions.

31 Opinion Mengozzigit. supranote 26, para. 18.

32 |bid., para. 43. Whilst acknowledging the multidimensionature of development cooperation,
Mengozzi pointed out difficulty in finding enougledal basis for development cooperation when so
many different sectors are under the same agreefieatcurrent practice is marked, as stated b¥the
ropean Commission, by much confusion. For exanpkeCouncil Decision of 24 July 2006 on the con-
clusion, on behalf of the European Community, @& Brotocol Against the Smuggling of Migrants by
Land, Sea and Air, supplementing the United Nationsv€ntion Against Transnational Organised
Crime concerning the provisions of the Protocokarfar as the provisions of this Protocol fall witthe
scope of Arts. 179 and 181a of the Treaty estabigsttie European Community, OJ 2006 L 262, p. 24,
was adopted on the basis of Arts. 179 and 181a dE¢h@reaty. The Council decision of 21 December
2011 on the signing, on behalf of the European kinémd provisional application of certain provison
of the Partnership and Cooperation Agreement betweeiicuropean Union and its Member States, of
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The CJEU has not merely confirmed its pre-Lisbosedaw?, but has also re-
framed the principle, that the EU development poditter the Lisbon Treaty is not
limited to measures directly aimed at the eradicatf poverty under Article 208
TFEU, but also pursues the objectives referred tarticle 21(2) TEU, such as the
one, set out in letter d), of fostering the susthle economic, social and environ-
mental development of developing countries

One of the key questions regards Article 26 of B®A under review, that is
part of Title V, headed “Cooperation on MigrationdaDevelopment”. Arti-
cle 26(1) reaffirms the importance of the managdnoémigratory flows and the
Parties’ intention to establish a mechanism folodjae and consultation in all mi-
gration-related issues, which muster alia be included in national development
strategies. Cooperation in that field is basedeudticle 26(2) of the PCA, on the
push-pull factors of migration, the development amglementation of national
legislation and practices with regard to protectaod the rights of migrants, the
development and implementation of legislation aatiomal practices regarding in-
ternational protection, admission rules and thatsigand status of persons admit-
ted, the establishment of a policy to prevent ttes@nce on their territory of a na-
tional of the other party who does not fulfil or temger fulfils the conditions of
entry, stay or residence on the territory of theypeoncerned, the fight against the
smuggling and trafficking in human beings, the metaof persons under humane
and dignified conditions, issues of mutual inteiagthe field of visas and security
of travel documents and of border management amal)yf “migration and devel-
opmentissues®.

the one part, and the Republic of Iraq, of the ogfat, OJ 2012 L 204, p. 18, was adopted on thes lp&si
Arts. 79(3), 91, 100, 192(1), 194, 207 and 209 TF&Ganjunction with Art. 218(5) TFEU. The Council
decision of 14 May 2012 on the signing, on behélthe Union, of the Framework Agreement on Part-
nership and Cooperation between the European Umidritee Member States, of the one part, and Mon-
golia, of the other part, OJ 2012 L 134, p. 4, waspéetl on the basis only of Arts. 79(3), 207 and 209
TFEU in conjunction with Art. 218(5) TFEU. The Counbiécision of the same day on the signing, on
behalf of the Union, of the Framework Agreement on @@hensive Partnership and Cooperation be-
tween the European Union and its Member States,eobtie part, and the Socialist Republic of Vietnam,
of the other part, OJ 2012 L 137, p. 1, was, fopigt, adopted on the basis only of Arts. 79(3),1900,
207 and 209 TFEU in conjunction with Art. 218(5) TFEU.

33 n particular, Case C-268/9Rprtugal v. CouncijlECR, 1996, p. |-6177.

34 See RRTOLONI, “La cooperazione allo sviluppo dell’'Unione euromeam Paesi terzi: da politica
contro la poverta a cooperazione globale?”, Didttiani e Diritto Internazionale, 2014, p. 663 ff.

%5 Emphasis added.
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Article 26(3) of the PCA imposes on each of thet@mting parties the obliga-
tion to readmit their own nationals who are in @ation of illegal entry, stay or
residence on the territory of one of the otherigariThat readmission must be car-
ried out upon request of the contracting party eomed “without undue delay once
nationality has been established and due processrried out®. As regards the
relationship of those topics to development codperathe CJEU has stated that
provisions relating to readmission of nationalstio¢ Contracting Parties of a
“Framework Agreement on Partnership and Cooperatahwithin development
cooperation policy if they do not contain obligaisoso extensive, that they may be
considered to constitute objectives distinct frdrase of development cooperation
— that are neither secondary nor indirect in refato the latter objectives — and so
as to contribute to furthering pursuit of the olijees referred to in Arti-
cles 21(2)(d) TEU and 208(1) TFEU

The CJEU adopts a “broad notion of development emin” (as defined in
the above cited European Consensus) into whichatmgr and in particular the
fight against illegal migration — together withriggport and environmental protec-
tion — are integrated. Conversely, in a previowdgjuent the same Court had af-
firmed that an objective concerning the fight agaiterrorism and international
crime falls outside the framework of the developtmepoperation policy. It has
noted that, as far as financial and technical &sse are concerned, support for the
national institutions of developing countries daes constitute an end in itself, but
an instrument for strengthening their capacity donmister development policies
and projects in the fields stated, which do notude the fight against terrorism
and international crinie

%6 Provision is also made for the making availabléhef necessary documents and for communica-
tion between the competent authorities of the reingeState and the requested State. Referencsds al
made to the case where a person is deprived of itteritity document. Finally, Art. 26(4) of the EU-
Philippines PCA shows that the parties have agreedriolude a readmission agreement as soon as pos-
sible, which must at least include a provision oe thadmission of nationals of other countries con-
cerned by the PCA and of stateless persons.

%7 According to the CJEU, “the fact that a developneatperation agreement contains clauses con-
cerning various specific matters cannot alter th@racterisation of the agreement, which must be-dete
mined having regard to its essential object andimdéerms of individual clauses, provided that #os
clauses do not impose such extensive obligationsezaing the specific matters referred to that éhos
obligations in fact constitute objectives distifrcim those of development cooperation” (para. 39).

% CJEU (Grand Chamber), Case C-403/MB6ropean Parliament.\CommissionECR, 2007, p. I-
9045, paras. 61 and 68.
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The Court of justice — rather hastily, in my opmie has included readmission
among the areas covered by the broad notion oflol@vent cooperation. This in-
sertion is justified, according to the Court, bessmtmigration, including the fight
against illegal immigration, transport and the emwment are integrated into de-
velopment policy as defined in the European consgnand these are part of the
series of activities pertaining to development amched at implementing the
MDGs and take account of economic, social and enwiiental aspects of poverty
eradication in the context of sustainable develagthe

While it seems priori possible to consider that a measure which is dadrio
combat illegal immigration also contributes to #iteainment of development ob-
jectives, it remains doubtful whether such a lisk e established with regard to
the aforesaid readmission clauses. In my vievs rtat as self-evident as the Court
made it out, that the provisions relating to rea$ioin of citizens of the Contract-
ing Parties “contribute to the achievement of thgectives of development coop-
eration” and “do not contain obligations of a reachbelieve that they constitute
objectives distinct from those of development caapen, which are neither sec-
ondary nor indirect compared thetaThe implicit motivation for such a position
is probably to be found in the awareness that dgwveént cooperation is often the
incentive, the leverage used by the EU and its Men3iates to obtain commit-
ment to the conclusion of readmission agreementhiby States. The CJEU thus
legitimizes this questionable practice.

4. — The Insertion of Migration Clauses in the Edréements with
Third Countries

In order to better explain the practice | critigi#ds useful to examine in detalil
the various types of so-called “migration clauspsdvided in many of the EU
partnership, cooperation or association agreeméstsioted above, the European
Union has decided to systematically include disounss about the migration-
development nexus, where appropriate, in the nagmi of its agreements with
third States. Following the Tampere European Couficih particular, the “mixed

3 Case C-377/1Zommission v. Coungitit. supranote 28, para. 48 ff.

401bid., paras 55 and 59.

41 CELLAMARE, “A proposito del partenariato per la mobilita tranfsia e UE”, Sud in Europa, May
2014, p. 5 ff.; AMooD, “EU-Libya Cooperation on Migration: A Raw Deal forelRgees and Mi-
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agreements” — that is, concluded by the EC/EU #ember States (within the
framework of their respective competences) witdtti8tates — of partnership and
cooperation have already included standard claps®sding a reciprocal obliga-
tion of collaboration and cooperation for preventand control of illegal immigra-
tion next to the readmission of irregutars

According to the conclusions of the above mentioSetille European Coun-
cil, the European Commission referred in particidaArticle 13 of the “Cotonou
agreement” with the African, Caribbean and PadifiRCP”) countries* as a full
and fair “model-clause”, a source of inspiratiom flee provisions on migration to
be included in each subsequent agreement negotigt¢hde EC and now by EU
with any third State. Article 13 is the first exammpf “migration clause”, that is
more of a “readmission claugeas it contains specific provisions on cooperation
on migration issues, with regard to reciprocal gditions of joint management of
migration flows, prevention and fight against idégnigration, next to compulsory
readmission of irregulats For example, in Article 13(4), EU-ACP partnership

grants?”, Journal of Refugee Studies, 2008, pf.19rPoLITOo and TREVISANUT (eds.),Migration in the
Mediterranean: Mechanisms of International CoopearatiCambridge, 2015; M.AKOOTI, “Mixed Mi-
gration into Libya: Mapping Migration Routes fromrifa to Europe and Drivers of Migration in Post-
Revolution Libya”,Migration Policy Practice 2013, p. 18 ff.

42 It was at Tampere that the European Council mspétial session in October 1999 to give a kick-
start to the EU’s justice and home affairs (“*JHA")ipes. The main themes covered by the EU Tampere
summit were a common EU asylum and migration pokcgenuine European area of justice, a Union-
wide fight against crime and a stronger externaioactThe objective of the latter is to stop drugs,
smuggled and stolen goods, and illegal immigranterang the European Union, by cooperating with
neighbouring countries and countries of transit amngin.

43 In this regard, BERUBINI, “La cooperazione fra Unione europea e paesi del Nidcdanella lotta
all'immigrazione irregolare”, in AGHELONEandUNGARI (a cura di)Atlante geopolitico del Mediterra-
neg Rome, 2014, p. 15 ff., pp. 22-24.

4 The Partnership Agreement between the members oAftian, Caribbean and Pacific (ACP)
Group of States, of the one part, and the Europesmn@inity and its Member States, of the other part,
(hereinafter referred to as “the Cotonou Agreement} signed in Cotonou on 23 June 2001, edited for
the first time in Luxembourg on 25 June 2005 aneried for the second time in Ouagadougou, Burki-
na Faso, on 22 June 2010 (Decision 2010/648/EU ddy2010).

45 The so-called “readmission clause” involves th@ualicommitment of the Contracting Parties to
readmit “without further formalities” its nationals its territory in case of their illegal stay imetterrito-
ry of the other Part.

46 The dialogue on migration between the EU and the BodwAfrican, Caribbean and Pacific (EU-
ACP) pays special attention to strengthening theatipmal aspects of the application of Art. 13 dof th
Cotonou Agreement. As regards bilateral cooperatignlitical dialogue on migration was initiated with
a series of strategic countries, which has, for gentreated the “EU migration missions”, based on



234 Martina Guidi

agreement, the Parties consider that strategiepdiegrty reduction, the improve-
ment of living and working conditions, job creatjeducation and training con-
tribute in the long term to normalising migratoigvis””. The Parties are aware of
the need to address structural issues associatednigration, namely poverty and
poor economic and social development of the regadnsigin of migrants. Their
efforts in the area of development cooperation aational and regional pro-
grammes should therefore aim to reduce the firdttaa second, knowing that the
normalization of migratory flows would be an “inéat” benefit.

More explicit clauses referring to the priority givto the objective of contain-
ment and control of migration flows are insteadvied in the association agree-
ments later concluded by the EU within the framdwairthe Euro-Mediterranean
partnershifs. They are inserted under the chapter relatindialbgue and cooper-
ation in the social field” — other than the one atiiCooperation for the prevention
and control of illegal immigration” — but signifindly the reduction of migratory
pressure, “in particular by improving living conidis, creating jobs and income-
generating activities and developing training ie #reas of origin of migrants” is
the first in the list of the priority objectives cboperatiofi.

Provisions regarding cooperation on migration apegally focused on multi-
ple aspects that are interconnected: the “pushpatdactors” of migration, devel-

Arts. 8 and 13 of the Cotonou Agreement.

47 PILLITU, La tutela dei diritti del’'uomo e dei principi dematici della Comunita e dell’'Unione
europea con gli Stati AGRurin, 2003.

48 CassARINO (ed.),Unbalanced Reciprocities: Cooperation on Readmissicthe Euro-Mediterranean
Areg, Middle East Institute, Special edition Viewpoint, 2010, available at:
<http://www.statewatch.org/news/2010/sep/eu-unbaldmeciprocities-middle-east-institute.ppf MARTIN,

“A Radically Changing Political Landscape in theuthern Mediterranean? The Dialogue for Migration,
Mobility and Security with the Southern Mediterrane Countries”, 2011, available at:
<http://www.statewatch.org/analyses/no-136-southeed-pdf; VILLANI, “La responsabilita dell’Unione eu-
ropea nellarea mediterranea”, Studi sullintegvaei europea, 2009, p. 551 #APATA-BARRERQ “The Ex-
ternal Dimension of Migration Policy in the Meditenean Region: Premises for Normative Debate”, SRevi
del Instituto Espafiol de Estudios Estratégicos, Rld. 2013, available at: hitp://dcpis.upf.edu/~ricard-
zapata/~ricard-zapata/External dimension migrad@icy 2 2013.pdf.

4 See, for example, Art. 65(a) of the Euro-Meditegam Agreement establishing an Association be-
tween the European Communities and their Membees§tatf the one part, and the Arab Republic of
Egypt, of the other part (concluded by Decision 2688/EC of 21 April 2004) and Art. 65 of the Euro-
Mediterranean Agreement establishing an Associdieiween the European Community and its Mem-
ber States, on the one part, and the Republic bahen, on the other part (concluded by Decision
2006/356/EC of 14 February 2006).
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opment and application of laws and practices caricgrthe protection and rights
of migrants, the development and application ofomal laws and practices relat-
ing to international protection of migrants adnuossrules, the rights and status of
persons admitted, the definition of a policy conmgatllegal immigration or illegal
stay of citizens of one Contracting Party into tegitory of the other, the fight
against trafficking in human beings, the returtierms of respect for human digni-
ty, the issues of mutual interest regarding visas teavel document security and
border management, and also the synergies betwiggation and development.
Such different types of “migration clauses” inséria recent EU international
agreementsand relating to management of migratory flows,tast to smuggling of
persons and readmission of third-country natiéhalsfine a new form of conditional-
ity2. Certainly, migration can have a positive impactdevelopment and poverty re-
duction as well as, on the other hand, the devetopifof a State) determines the most

%01t may be useful to compare the above cited clausth the ones referred to “Cooperation on mi-
gration, asylum and border management” under tleerégarding “Freedom, security and justice”, pro-
vided in the recent EU association agreements cdadlin the framework of the Eastern Partnership, as
a specific dimension of the European Neighbourhoality? Examples of this kind of provisions are in-
serted in the association agreement between thgp&amoUnion and its Member States, on the one part,
and Ukraine, on the other part, OJ L 161/3, 29 May42@ the Association Agreement between the Eu-
ropean Union and the European Atomic Energy Commuanity their Member States, on the one part,
and Georgia, on the other part, OJ L 261/4, 30 Aug0%4; and in the Association Agreement between
the European Union and the European Atomic Energyr@enity and their Member States, on the one
part, and the Republic of Moldova, on the othet,g@d L 260/4, 30 August 2014. For a detailed analysi
of the different “migration clauses” provided inveeal agreements of association, cooperation dr par
nership concluded by EU with third countries, seeDG “L’Unione europea alla ricerca della sinergia
‘ottimale’ tra migrazione e sviluppo nell’ambito Idecooperazione internazionale”, irHERUBINI (ed.),

Le migrazioni in Europa. UE, Stati terzi e Migrati@utsourcing Rome, 2015, p. 23 ff., paras. 10, 14
and 15.

51 The readmission consists in procedures under winchEU nationals apprehended in an irregular
situation are readmitted to the State of origirtransit. For this purpose the EU generally conclade
hoc agreements with third countries. SeaT®viaNo, “Gli accordi di riammissione dellUE” in
CHERUBINI (ed.), cit. supranote 50, p. 97 ff.; andILENKAMP and 3LiBA, “EU Readmission Agree-
ments Facilitating the Return of Irregular MigrdntsEPRS, April 2015, available at:
<http://www.europarl.europa.eu/RegData/etudes/BRIE/BBURA12/EPRS_BRI(2015)554212 EN.pdf

52 As regards the “traditional” clause providing hunmaints conditionality, see HERUBINI, “I valori
dell’Unione europea nella politica di cooperaziofie aviluppo”, in 1so, BARATTA and MDRvIDUCCI
(eds.),| valori dell’'Unione europea e l'azione estern@urin, 2016, p. 120 ff.; BRNG, “The Human
Rights Clause in the European Union’s External @@l Development Agreements”, European Law Jqurnal
2003, p. 677 ff.; EINO, “European Universalism? — The EU and Human RiGlatsditionality”, Yearbook of
European Law, 2005, p. 329 ff.BEbA DE TORRES “La evolucién de la condicionalidad politica érseno de
la Unién Europea”, Revista de Derecho Comunitatimpeo, 2009, p. 49 ff.
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effective long-term solution to irregular and faitcmigration (as expressed by the
nexus between migration and development). Somigegbrtovisions relating to migra-
tion could contribute to the objectives of devel@mincooperation by focusing rather
on the protection of migrants, by considering howensure equal treatment and the in-
tegration of non-nationals in a lawful situation ewen how authorization to reside
might be granted for compassionate and humanitee@sons. Such clauses on coop-
eration in the field of migration management byuarof their potential positive effects
are certainly in line with the human right to degghent.

To some extent | can also agree that, in substéimedight against smuggling —
as well as the contrast to all forms of organisech&€ — can contribute to achieve
some purposes of political and legal developmest {(nternal security, legality,
rule of law) of the third State Current EU external actions in this field, unékes-
gional Protection Programmes (“RPPs”) or Regionavé&opment and Protection
Programmes (“RDPPs”), focus on capacity buildingackle criminal smuggling
and human trafficking networks within Third Couesiof origin and transit As
pointed out by the European Parliament, the Uniwhits Member States must be
selective in their support for third-countries’ lanforcement agencies, taking into

53 The fight against illegal immigration, while coitisting an objective of international cooperatios-j
tified by transnational security, seems to contgheery little in itself to the development of ttérd coun-
try of origin or transit of migrants. It can be fidénsofar as it is an instrument to combat orgadicrime
and, therefore, indirectly the safeguard or themeiment of legality, public order and public ségur

54 BEISELE, The External Dimension of the EU’s Migration Policyffdient Legal Positions of Third-
Country Nationals in the EU: A Comparative Perspegtiveiden/Boston, 2014; AAMELTOFT-HANSEN,
“Outsourcing Migration Management: EU, Power, andBkegernal Dimension of Asylum and Immigra-
tion Policy”, DIIS Working Paper No. 2006/1, Danigtsfitute for International Studies, 2006, available
at: <http://www.diis.dk/en/research/outsourcing-migratioaragemer; ID., “Extraterritorial Migration
Control and the Reach of Human Rights”, iRECAIL andBAULOZ (eds.),Research Handbook on Inter-
national Law and MigrationCheltenham, 2014, p. 113 ff.EGDES “Migration as Foreign Policy? The
External Dimension of EU Action on Migration and AsylUrBIEPS Report n. 2, Swedish Institute for
European Policy Studies, 2009, available athttp//www.sieps.se/sites/default/files/528-2009-
2rapport.pdf; GUIRAUDON (ed.), The External Dimension of Immigration and Asylum Pdidie Eu-
rope Oxford, 2007; GIRAUDON and LaHAv (eds.),Immigration Policy in Europe: The Politics of Con-
trol, Abingdon/New York, 2013; MRTENCZUK, “Migration Policy and EU External Relations”, in
AzouLAlI andDE VRIES (eds.),Migration and EU Law and PoligyOxford, 2014, p. 69 ff.; EERS “Ir-
regular Immigration and EU External Relations”, iou&szet al.(eds.),Irregular Immigration and Hu-
man Rights: Theoretical, European and InternatioRa&rspectivesLeiden/Boston, 2004, p. 193 ff,;
TARAN, “EU Migration Policy, International Law and Extexd Relations: Are Interests Defining Stand-
ards?”, in Mhes, FOBLETS and DE BRUYCKER (eds.),External Dimensions of European Migration and
Asylum Law and Polig\Bruxelles, 2011, p. 501 ff.
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account the record of those agencies in breachmpiwman rights of migrants

On the contrary, it seems really difficult to meattknowledge a “genuine link” be-
tween the objectives pursued by development cotiprerand readmission clauses, or,
in other terms, to consider that the obligatiore@mdmit its own nationals (who are in a
situation of illegal entry, stay or residence oa térritory of one of the other parties)
truly contributes to sustainable development of tied Staté&. According to the
CJEU jurisprudence, a measure falls under developomperation policy if it con-
tributes to the objectives of economic and so@aktbpment, while does not fall with-
in the scope of EU competence attached to suchecaiyn a measure that, even if
contributing to economic and social developmensafie developing countries, has
the primary purpose of implementing another Uniolicg®.

Provisions on readmission depart from the developroeoperation’s first con-
cern — steady progress in development in the owatry — to fulfil one of the EU
policy objectives and to serve its own interesis. (ihe commitment by the con-
tracting third country to take back its own natilsnaho are illegally resident in the
EU Member States territories). Readmission claasesfocused on EU external
migration policy interests: the rationale is théegaard of the Union and its Mem-
ber States from the deficiencies of the contractingl State with regard to man-
agement of migratory flows.

Such clauses inserted in various types of EU pesitme agreements constitute
important leverage for the Council to obtain frohe tcontracting third Parties
something in return, which it would find difficuid obtain by other means (i.e. out

% RiypPMA and CREMONA, “The Extra-Territorialisation of EU Migration Poles and the Rule of
Law”, European University Institute Working Papers, aw. 2007/01, available at:
<http://cadmus.eui.eu/bitstream/handle/1814/6690/LRAD7_ 01.pdf?sequence=l

%6 The European Commission considers that such dlales# with readmission as an aspect of develop-
ment cooperation, the fight against illegal immiigra being an objective of that cooperation. In awgnt,
they are no more than a declaration of the interttioconclude, in the future, a readmission agreérued
merely restates the basic principles of internatitaw, whereas readmission agreements conclud#éeelyu-
ropean Union go much further by putting those fpies into concrete terms and by laying down dedail
rules on the readmission procedure, the scope,sn#avidence, etc. (Opinion Mengozzt, supranote 26,
para. 15). On the other side, European Parlianaashat readmission agreements are one of vansins-
ments under the GAMM, next to regional dialogudatdral dialogues, mobility partnerships, commgera
das for migration and mobility, visa facilitatiograements, visa exemption agreements, RPPs andsRDPP
(resolution of 12 April 2016 on the situation iretiediterranean and the need for a holistic EUcggbr to
migration, (2015/2095(INI)), para. 92, available<dttp://www.europarl.europa.eu/sides/getDoc.do?ptibRe
[/EP/ITEXT+TA+P8-TA-2016-0102+0+DOC+XML+VO//EN.

57 Case C-91/05;ommission v. Coungitit. supranote 22, paras. 66-72.
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with the scope of cooperation — in this case deureknt cooperation — offered by
the EU}2. In my opinion, the insertion of such clauses antigular in development
cooperation agreements provides a kind of conditinthat is contrary to the
core spirit of Article 208 TFUE, as the developmagteements implementation is
subordinated to an obligation conflicting with therpose of third countries sus-
tainable development.

Moreover, as readmission is embodied in a sortesfiad of migration (i.e.
forced return in the countries of origin or depegjun ways that sometimes create
doubts about the violation of some human rightsn@rants, it may also give rise
to a conflict of norms between readmission clawses provisions on the protec-
tion of human rights. Therefore, in order to maimtzompatibility between obliga-
tions provided the same agreement, readmissionldshmi properly applied by
granting that human rights of migrants are respkdteis inadmissible to imply
that States are authorized to derogate from humgdutsrprotection when holding
behaviours in compliance with their obligation éadmit.

5. — The Focus of the EU Migration Policy in itst&xal Dimension

Recently, the crisis in the North Africa and thedille East has produced a grow-
ing flow of forced migration, including across tMediterranean and other routes
towards Europe. Subject to unprecedented extermgdatary pressure driven by
conflict, instability and poverty, the EU has talsnce 2013 a series of internal and
external actions to tackle this long-term situatiome of them being gradual integra-
tion of the development policy instruments into ratgn policy. In response to the
protracted crisis situation, enhanced investmemtisnaore targeted development co-
operation with countries of origin or transit maidound as measures addressed to
reducing the so-called “push factor” of unwantediigratior.

%8 Opinion Mengozzi, case C-377/1t. supranote 26, para. 70. In his opinion, “it must be hiblalt
the readmission clause ... although it contains lepéibations, does not have the effect of making re
admission an objective distinct from that pursugdh® PCA but, on the contrary, constitutes in {he-s
cific context of the negotiation of the developmeabperation agreements an objective which is not au
tonomous, and is thus ofsacondaryor indirect nature” (para. 72).

% The European Commission stresses the key roleewéldpment cooperation in tackling issues
such as poverty, insecurity or unemployment — tla@nmmoot causes of irregular migration and forced
displacement — in the European Agenda on Migratiogether with the fight against smugglers and hu-
man traffickers.
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In the 2014 “Rome Declaratiofy the European Commission has identified as
the first of three priority areas for cooperatibe strengthening of the link between
migration and development (the other two being @néen/contrast of illegal im-
migration and international protectién)A firm political commitment to undertake
a regional dialogue on migration and mobility, mer to address the root causes
of massive (including irregular) migratory flows anglobal, shared, deepened and
“balanced” way was reiterated by the EU, its MemBtates and the countries of
the Horn of Africa. There are various ways in whtble EU attempts to achieve
this goatx

The 2015 European Agenda on Migration addressettecauses of irregular
migration and forced displacement, and calls fofcamprehensive approach”
aimed at preventing further loss of lives at sed r@mnforcing overall cooperation
with the key third countries of origin and traffsitn the extraordinary European
Council of Brussels (23 April 2015) the Member 8¢ahave committed themselves
to increase EU support to African countries of iorigr transit (among others,
Egypt, Tunisia, Sudan, Mali, Niger) in monitoringrrestrial migration routes and
border controls. In this context, it was also reiterated the needtart “regional
protection and development prografm&dr North Africa and the Horn of Africa.

Such measures are not expression of humanitaripatus rather, they are in-

80 Declaration of the Ministerial Conference of theaioum Process (EU-Horn of Africa Migration
Route Initiative), Rome, 28 November 2014, availaditte<http://italia2014.eu/media/3785/declaration-
of-the-ministerial-conference-of-the-khartoum-pres@df.

61 See the Remarks by Federica Mogherini, EU High Remtative on Foreign and Security Policy,
and Dimitris Avramopoulos, Commissioner for Migratidtiome Affairs and Citizenship on the confer-
ences for the Rabat Process and the Khartoum RBrdeempean Commission Statement 14/2251, Rome,
28 November 2014, available ahttp://europa.eu/rapid/press-release  STATEMENT-2812 en.htrr.

52 For a more detailed examination sea, cit. supranote 50.

83 NasciMBENE and D PASCALE, “The Arab Spring and the Extraordinary Influx afdple who Ar-
rived in Italy from North Africa”, European JourndlMigration and Law, 2011, p. 341 ff.

84 The commitment to intensify under the Rabat pre@sl Khartoum political cooperation and dia-
logue with those countries, and with the African Union all issues related to illegal migration wa®als
assumed.

% Development cooperation and regional protectiommmes aim at strengthening the capacity of
reception of refugees and displaced persons, appsidor international protection, from its neighbm
For example, consider that, despite the considerglgkease in pressure to the European Union, about
four million Syrians have taken refuge in neighbogrcountries (UNHCR has recorded 2.2 million in
Lebanon, Jordan, Egypt and Iraq, while Turkey repbave welcomed 1.7 million).
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strumental to the prevention of irregular migratiomhe EU response to the mass
influx of immigrants and protection-seekers corssigin one side, in increasing
controls at the EU Member States external boftdangl, on the other side, in sup-
porting the stabilization and development of traodintries, as well as their capaci-
ty-building for better migration and border managem the latter traditionally
considered as official development assistance (“OBA

6. — Policy Coherence for Development... or for Migma
Management?

Despite the declared comprehensive understandimgagfmizing the positive
impact of migration on development, the measuressrdeed above — that | define
“negative” as they constitute a disincentive to &ype of migratiof? — do not seem
the right way to manage migration as a developreeabler in line with the UN
Post-2015 Development Agenda and the specific Badtie Development Goal
(SDG) 10.7 targeted to “facilitate safe, regulad amsponsible migratiorf.

% For a broad reflection on the “neglected” humaigitaneeds, seeeD/ITTOR, “I risultati del Consiglio
europeo straordinario sul’emergenza umanitariaMesliterraneo: repressione del traffico di migranton-
trasto allimmigrazione irregolare?”, SIDIBlog, 27 April 2015, available at;
<http://www.sidiblog.org/2015/04/27/i-risultati-debnsiglio-europeo-straordinario-sullemergenza-utagat
nel-mediterraneo-repressione-del-traffico-di-midgjrarcontrasto-allimmigrazione-irregolare and
LUTTERBECK, “Policing Migration in the Mediterranean”, Meditanean Politics, 2006, p. 59 ff.

67 CECCORULLI, *“Securitizing’ Migration Crises: The European dni North Africa and Transat-
lantic Regional Cooperation”, in®RAMONTI (ed.),Regions and Crises: New Challenges for Contempo-
rary RegionalismsBasingstoke, 2012, p. 126 ff.;AINAI, “La cooperazione tra Stati nelle diverse fasi
della lotta all’immigrazione irregolare”, inACAMIA , DI FiLiPPO andGESTRI (eds.),Immigrazione, diritto
e diritti: profili internazionalistici ed europgiPadua, 2012, p. 543 ff.;y&N and MTSILEGAS (eds.),Ex-
traterritorial Immigration Control. Legal Challengeteiden/Boston, 2010.

68 “Official development assistance” is a term coirgg the Development Assistance Commit-
tee (“DAC”) of the Organisation for Economic Co-opé@at and Development (“OECD”) to meas-
ure aid. ODA is defined as government aid designgatdmote the economic development and welfare
of developing countries. Loans and credits for tanili purposes are excluded (further informationilava
able at: $ttps://data.oecd.org/oda/net-oda.h)mThe EU and its Member States have provided more
than half of the total ODA reported in 2015 by memiuzérthe OECD-DAC.

% A key EU internal action in this area is the reiofanent of the Frontex and its standards for bor-
der management, and EU coordination of coast gy#rdsis the new European border and coast guards,
from mid-October 2016), while paying less attentioftimanitarian assistance to refugees and migrants
across the region.

0 International Organization for Migration (“IOM™fA New Global Partnership for Development: Fac-
toring in the Contribution of Migration”, 2014, akable at: <http://publications.iom.int/books/mrs-ndeg50-
new-global-partnership-developmentOM, World Bank and European Commission, “Fi@ainclusions of
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Rooted in Article 208 TFEU, the commitment fori&ll policies — migration poli-
cy included — to build synergies with EU developtradsjectives, the so-called “Policy
Coherence for Development” (“PCD%)is part of the European Consensus on Devel-
opments, as well as the 2011 Agenda for Change. Undetettms of the European
consensus, the attainment of the MDGs requiregrtbementation of “many devel-
opment activities ... including migration and develgmt”; an in-depth political dia-
logue will take place on “the fight against illegaigration”. The objective is “to make
migration a positive factor for development”, whitlust constitute “the most effective
long-term response to forced and illegal migratidriie European Commission is also
called,inter alia, to include migration and refugee issues in cquantid regional strat-
egies and partnerships with interested couritries

Over time, the notion of development cooperatioopéed by the EU institu-
tions and Member States has changed and has com#ude different objectives,
in particular the ones of the external dimensiorthaf EU migration policy. EU
policy documents display a progressive but cleamgformation of the conceptual-
ization of the link between recently rather focusedavoiding a negative impact of
migration policies on development and migration. i/hn the beginning they
were maximizing the development impact of migrateord mobility — the classic

the Conference on Migration and Development’, Belsss 15-16 March 2006, available at:
<http://www.migrationdevelopment.org/fileadmin/dataiference/conclusions/Conclusions FINAL_EN 01.p
df>.

1 See BTONEN, “Theorising Politics Behind Policy Coherence Bevelopment (PCD)”, European
Journal of Development Research, 2016, p. 1 ff.

2 Joint statement by the Council and the represgasabf the governments of the Member States
meeting within the Council, the European Parliangerd the Commission on European Union Develop-
ment Policy — “The European Consensus”, OJ 2006, 486

3 bid., paras. 12, 17, 38, 40, and 11@QvENEX and KUNz, “The Migration—Development Nexus in
EU External Relations”, Journal of European Integrat2008, p. 439 ff.

7 See BLDACCINI, “The External Dimension of the EU’'s Asylum and Imnaigpn Policies: Old
Concerns and New Approaches”, inBACCINI, GuILD andTONER (eds.) Whose Freedom, Security and
Justice? EU Immigration and Asylum Law and Pqlioxford, 2007, p. 378 ff.; BrtsandMILNER, “The
Externalisation of EU Asylum Policy: The PositionAfirican States”, Centre on Migration, Policy and
Society, Working Paper No. 36, Oxford, 2006, avadadt: <https://www.compas.ox.ac.uk/media/WP-
2006-036-Betts-Milner EU Asylum Policy Africa.pdfCHOLEWINSKI, The External Dimension of EU
Immigration Policy in MAES, FOBLETS andDE BRUYCKER (eds.),External Dimensions of European Mi-
gration and Asylum Law and PolicBruxelles, 2011, p. 485 ff.; &N HEER “Europe Beyond Its Bor-
ders: Refugee and Human Rights Protection in Extitgal Immigration Control”, in RaN and
MITSILEGAS (eds.)Extraterritorial Immigration Control. Legal ChallengelLeiden/Boston, 2010, p. 169
ff.; GEIGERandPEcouD (eds.),The Politics of International Migration Managemehtew York, 2010.
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PCD approach, still highlighted in GAMM - the discse has, and has slipped to-
wards “instrumentalization” of development coopematfor migration manage-
ment purposes, leveraging aid to “encourage” beteperation on return and re-
admissiofr?.

Development cooperation, together with the impletaigon of readmission
agreements concluded by the EU or by the Membdestaith third countries, is
conceived as a means to facilitate the return mégular economic migrants” and
not for its proper purpose, i.e. poverty reductamd the contribution to the devel-
opment of third countries. The European Commissaioth the High Representative
are expressly “invited” to use all means, includdeyelopment cooperation [sic],
for facilitating the readmission of irregulars hretcountries of origin and transit, in
close cooperation with the International Organ@afior Migratiorie.

A new “more for more” approach, attaching developtreed to migration con-
trol, emerges in recent praxis. More financial e@htinues to be paid by the EU to
third States that are more willing to control amdvent illegal migration flows In
other words, poor countries that want to receiveentevelopment aid or other “fa-
cilities” are “forced” to cooperate in these adtas. In my opinion, it must be reject-
ed in any case an approach based on such a neixesehemigration management
and development aid, in the sense of directing meipb towards third countries of
origin or transit of the main migration flows, theve appeared willing to cooperate
to control migration and to conclude readmissioreagents. Even if these objec-

7S Concerning the use of development cooperatioevasdge to improve cooperation on migration issues,
the European Commission affirms that efforts ardenito ensure that the use of conditionality in thigra-
tion dialogue does not negatively impact develogroeaperation” in its 2015 EU report on Policy Calmee
for Development, 3 August 2015, [SWD(2015) 159 [fina available at:
<http://ec.europa.eu/europeaid/sites/devcoffileipaioherence-for-development-2015-eu-report_en.pdf

6 Conclusions of the extraordinary European Couyseitsupranote 64-65 and accompanying text),
para. 3(f), (g), (k) and (l).

7 After the Valletta summit, held in November 2015 betwéhe EU, African countries, internation-
al and regional institutions, for example, the EldEgency Trust Fund for stability and addressirg th
root causes of irregular migration and displacedqes in Africa was established. SeleaA “European
Neighbourhood Policy: Southern Neighbourhood-Migratissues”, European Parliamentary Research
Service (EPRS), December 2015, available at:
<http://www.europarl.europa.eu/RegData/etudes/BRIE/BYEB88/EPRS BRI(2015)573888 EN.pdf

8 Proposals in such a sense came from a couple ofddeStates. Therefore it has to be rejected the
proposal to include in the agreements between thetUthe southern Mediterranean countries, both
bilateral and multilateral level, conditionalityacises under which the provision of technical assist@r
aid from the EU is made conditional upon to the eespf specific and verifiable commitments in the
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tives areper selawful and appropriate in the field of the migratipolicy external
dimension, the instrumentalization of developmadit@ attain them is neither right-
ful nor consistent with the Treaties provision melyag the specific targets of EU
policy on development cooperation. Such a distortibthe migration-development
nexus into a link between more development and meggation is wrong and
doomed to faib: it is not capable to meet the objectives of nohthe two EU poli-
cies, because it contaminates their respective aehtools.

7. — The “New Partnership Framework” with Third Qaues under
the European Agenda on Migration

A tool of the external dimension of EU migrationlipp are the so-called “mi-
gration compacts”, provided in a proposal for eshing “a new Partnership
Framework with Third Countries under the Europeagerda on Migratiorf®,
communicated in June 2016, addressing the politsradial, economic and envi-
ronmental factors which constitute the root caudesigration. The ultimate aim
of this initiative, as it was explained, is to amle a comprehensive partnership
with third countries to better manage migratiorfut respect of humanitarian and
human rights obligation.

The idea of the new Partnership Framework is th@tBEU must use all means
available to respond in a meaningful way to thei@dhumanitarian “crisis of refu-
gees and migrants”. Development and neighbourhadidyptools would be used

prevention and fight against illegal immigratioerrorism and organized crime. Such a proposal was ad
vanced by the EU Affairs Committee of the Italiana@tber of Deputies, in an opinion of 27 July 2011
regarding the Joint Communication of the Europeamm@ission and the High Representative of the Un-
ion for Foreign Affairs and Security Policy — “A Paetship for Democracy and Shared Prosperity with
the Southern Mediterranean” of 8 March 2011, [COM@®®00 final].

In the same vein, BHAAS, “Turning the Tide? Why ‘Development Instead of Kition’ Policies
are Bound to Fail”, Working Papers No. 2, 2006, nmagional Migration Institute, available at:
<https://www.imi.ox.ac.uk/pdfs/wp/wp-02-06.pef

80 “Establishing a New Partnership Framework withrdt@ountries under the European Agenda on Mi-
gration”, also called “migration compacts”, is anceete proposal for reinforcing cooperation withr@Coun-
tries on better migration management, presentdtieirEuropean Commission’s communication of 7 June
2016, [COM(2016) 385 final]l, available at: htp:/ec.europa.eu/dgs/home-affairs/iwhat-we-
do/palicies/european-agenda-migration/proposalémghtation-
package/docs/20160607/communication_external asmech_towards new_migration_compact er,pdf
endorsed by the European Council of 28 June 2016JCE 26/16, available at:
<http://www.consilium.europa.eu/press-releases-pdB##6/47244643506 en.pdf
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to “reinforce local capacity-building, includingrf®order contro} asylum, coun-
ter-smuggling andeintegrationefforts™:. “Standing ready to provide greater sup-
port to those partner countries which make thetgstafforts, butvithout shying
away from negative incentiveEU assistance and policies should be tailored to
produce concrete results in stemming the flow rggular migrants?.

The short-term objectives of the compacts are e fges in the Mediterranean
Sea, to increase the rate of returns to countfi@sigin and transit, and to enable
migrants and refugees to stay close to home aravaa taking dangerous jour-
neys. In the long term, the EU should continuentyaase its efforts to address the
root causes of irregular migration and forced dispinent and to provide capacity
building to the host communities and relevant tosbns. This Partnership
Framework “should enhance support for those in nedteir countries of origin
and transit”, and “help develop safe and sustamadteption capacities and pro-
vide lasting prospects close to home for refugeelstheir families” in third coun-
tries affected by migratory pressure. Poverty eatthn — the Treaty based objec-
tive of EU development policy — is not directly aessed.

Although the legal form of the agreement is not kgebwn, each compact is
conceived as a tailored country package, thatasithbine elements from different
EU instruments and policies focused on achievirgsiéime objective As for de-
velopment policy, the Commission stresses that ncoleerence with migration
policy is needed to ensure that “development assist helps partner countries
manage migration more effectively and also incesgis them to effectively coop-
erate on readmission of irregular migrafitsThus, even migration compacts will
probably include several elements of conditionatigpending on partner country
cooperation on readmission and return, effecticentives and leverage created in
synergy with other EU policies, in particular tremed development.

As clearly stated in the 2016 communication, theohean Commission calls

8 |bid., p. 2, emphasis added.

82 |bid., emphasis added.

8 The European Council is expecting the conclusiom series of migration compacts with a limited
number of priority countries (first Ethiopia, Mahliger, Nigeria and Senegal, followed by Eritrea, Soma
lia, Sudan, Ghana, Ivory Coast, Algeria, Morocco, i$ian Afghanistan, Bangladesh and Pakistan) be-
fore the end of 2016. However the first compacts mdist probably be established with Jordan, as nego-
tiations are already concluded (see press rel#@&6/2570, available at:http://europa.eu/rapid/press-
release IP-16-2570 en.h#jnand Lebanon (the ongoing negotiations are welhaded).

84 COM(2016) 385 finalgit. supranote 12, p. 9.
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for the EU development policy to integrate coreeimoves to reward countries that
fulfil their international obligation to readmit éir nationals, cooperate to stop
flows of irregular migration, and adequately hospjple fleeing persecution (and to
punish those that do not, maybe). “Positive andatieg incentives should be inte-
grated in the EU’s development policy”, rewardihgge countries that fulfil their
international obligation to readmit their own natibs, and those that cooperate in
managing the flows of irregular migrants from tha@lintries, as well as those tak-
ing action to adequately host persons fleeing anéind persecution. “Equally,
there must be consequences for those who do npecate on readmission and re-
turn [sic]™. It sounds like a threat.

The EU migration compacts are departing from sofresdong-standing prin-
ciples — such as poverty eradication as the mgectbe of development coopera-
tion — towards a new understanding of its overalémal affairs goal, namely the
protection of EU Member States’ interests. EU depelent aid — as well as trade
preferences or visa facilitation agreement — isngly subject to conditionality; it
is a leverage to secure third-country commitmemtgasitive outcomes in the field
of return and readmission of irregular migrants.

8. — Prospects Optimization: Addressing a “Susthis&
Development-Migration Nexus

The recent EU approach, leading to the developraghtserving migration-
control and readmission objectives, is neither mtast with EU development pol-
icy goals, nor with those of the PCD, as it turins tlevelopment-migration nexus
into a link between two distinct and different tetgy more development and less
migration. If the EU global or “holistic” approae€ho external policies causes con-
fusion about the respective targets, it is preflerali’coordinated separation” of the
EU legal instruments adopted in the framework @heane of the two policies. EU
development policy should remain exclusively taegebn poverty alleviation or
eradication and an overall — i.e. social, politiaatl economic — sustainable devel-
opment of the poorer countries, even when theunstnts of cooperation in this

8 Ibid.
8 This expression was used in the European Parliarasatution of 12 April 2016 on the situation
in the Mediterranean and the need for a holisticapproach to migratiortit. supranote 56.
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area lead, at the same time, at tackling the raoses of migratich Addressing
the actual migration challenge without jeopardizdeyelopment policy achieve-
ments and objectives should be one of the key ssstithe ongoing revision of the
European Consensus on Development.

The European Parliament (“EP”), together with tbe-governmental organisa-
tions (“NGOs”) active in this fiefd, stresses that development aid should not be
used for migration control purpogegOn one side, the EP has condemned the use
of European Development Fund (“EDF”) and ODA foignation management and
control in the absence of clear development ohjestand has also expressed its
concern that the financing of EU Trust Fund maymbplemented to the detriment
of development objectiv&sOn the other side, the EP emphasizes that theecao
tion with third countries in the GAMM framework gdhid be focused on tackling
the root causes and illegal migrant flows to Eurejeexisting policy instruments,
such as regional and bilateral dialogue, mobilirtpership and readmission
agreements, among otherdt is worth remembering that one of the four tladim

8 MARTIN, “Migration and Development: Towards Sustainableuahs”, Willamette Journal of In-
ternational Law and Dispute Resolution, 2007, p. 182

% The Concord policy paper of December 2015 (availasl: <http://concordeurope.org/wp-
content/uploads/2015/04/SpotlightReport Migratiobl2 pdf) provides an exhaustive evaluation of
recent developments in EU migration policy relatioglevelopment cooperation. According to Concord,
the emphasis on border control and security undesnithe achievements of the EU’s global develop-
ment objectives. EU mobility partnership implemeioratshows that EU external migration policy is es-
sentially used to combat irregular migration.

8 In its resolution of 7 June 2016 on the EU 2015dRepn Policy Coherence for Development
(2015/2317(INI), available at: htp://www.europarl.europa.eu/sides/getDoc.do?pubRef=-
[[EP//ITEXT+TA+P8-TA-2016-0246+0+DOC+XML+VO//EX), the European Parliament calls on the
EU and the Member States not to report refugee esstsfficial development assistance (ODA) at the
expense of the development programmes which tabkledot causes of migration. It acknowledges the
need to strengthen the link between migration an@ldpment policies, but and opposes such a diver-
sion of development aid.

% European Parliament, resolution of 13 Septemb&é 20 the EU Trust Fund for Africa: implications
for development and humanitarian aid. There thiBaPegent also stressed that the use of EUTF furlds al
cated from EDF and development policy budgetaryunsents should fulfil ODA criteria, making sure ttha
no development money is diverted to support secarifor other purposes. The same line previousty p
vailed when the proposal to devote 25% of the EDR®14-2020 to measures to combat the migration cri
sis was rejected in adopting the European Parliaerision of 28 April 2016 on discharge in respafct
the implementation of the general budget of theofean Union for the financial year 2014,
2015/2155(DEC), available at: http://www.europarl.europa.eu/sides/getDoc.do?pubRef
I/EP//TEXT+TA+P8-TA-2016-0150+0+DOC+XML+VO//EN&langue=EN>-.

%1 The Foreign Affairs Committee, in its report on ramrights and migration in Third Countries (20
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pillars of the GAMM addresses “the development iotfgd migration” and not the
migration decrease by virtue of development.

In my opinion, it is time to realize that thereaiglual roadway connecting de-
velopment and migration, and lane invasions caubm@la risk of accidents. Key
targets in both directions of travel are safety aodtainability. Out of metaphor,
the way to sustainable development of third coastdoes not go through con-
tainment of (irregular) migration and readmissibnf through guarantees sfis-
tainable migration That, | contend, is a safe, regular, responsdid well-
managed migration that allows a fair and equitéfg@atment of persons in the arri-
val States and circular returns in States of origioe versa, the way to such a sus-
tainable migration — from the point of view of pé@@r migrants, third countries
and the EU Member States — goes through the tlouthtdes’ sustainable devel-
opment, consisting in true human, social, politexadl economical progréssather
than migration control and border closure.

Together with the EP, | believe that the Union madbpt a “win-win ap-
proach” to external cooperation on migration andettspment, i.e. an approach
that is beneficial to the Union, to the third caynin question and to the refugees
and migrants in/from that third counttyFrom this point of view, EU cooperation
with third countries should focus on adopting aglderm strategy to tackle the
geo-political issues that affect the root causesregular migration flows, such as
conflict, persecution, ethnic cleansing, generdlizlence or other factors such as
extreme poverty, climate change, natural disask&ck,of opportunities that forces
people to flee to Europe into the hands of crimgmlggling networks.

September 2016, 2015/2316(INI), available at:
<http://www.europarl.europa.eu/sides/getDoc.do?type=RERDRde=XML&reference=A820160245
&language=EI%), has estimated that improvements in the coherefithe GAMM, and more rigorous
integration of human rights monitoring and oversigiechanisms in all external agreements, are neces-
sary. It also stresses that aid should not be tondi on cooperation with regard to migration. This
Committee and the Development Committee are now wgriiina joint report on the role of EU external
action in addressing refugee and migrant movemdDtgaft report of 29 September 2016,
2015/2342(INI), available at: http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-
[/EP//INONSGML+COMPARL+PE-589.425+02+DOC+PDF+V0//EN&languags=E

92 About the multifaceted right to development se@ M, “Il diritto allo sviluppo: diritto umano e
dei popoli”, in MLLANI (a cura di)A tutti i membri della famiglia umana. Per il 60° anaisario della
Dichiarazione universaleMilan, 2008, p. 123 ff.

% European Parliament Resolution of 12 April 2016t situation in the Mediterranean and the
need for a holistic EU approach to migratioit, supranote 56, paras. 93-96, 100-103.
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Moreover, the EU could help third countries to 8uip their asylum systems and
integration strategiés their assistance to refugees, and their capaxitgckle hu-
man trafficking and criminal smuggling into anddhgh those countries. The EU
and the Member States must put up the financialt@ithird countries capacity-
building, such as by facilitating investment andi@tion, strengthening and enforc-
ing asylum systems, supporting a better manageofdyirders, and reinforcing le-
gal and judicial systems there. This way, at threeséime, the EU and the Member
States would help third countries to improve tliggree of human, social, political
and economic development, that is truly sustainablgif it is people-centred.

% See MmBAssandlproLITo (eds.),Regional Approaches to the Protection of Asylum &seln In-
ternational Legal Perspectiyébingdon/New York, 2016.



ABSTRACTS

I. Should Europe be looking into Turkey’s Byzantine past to discover its own fu-
ture? (Francesca Galgano)

This paper wishes to draw attention on Turkey’s Byzantine past, especially after the
fall of Western Roman Empire. The Empire of “Romaei”, as the Byzantines used to call
themselves, was Christian till XIV century, inheriting most of the Western Roman Em-
pire’s culture. Its society was multiethnic, where being a foreigner was considered as a re-
source, both in commerce and in the army. Its geographic position was a natural hinge be-
tween future Europe and Islam. Throughout centuries, Constantinople became a cultural
melting pot, where it was possible to study Christian, Greek, Latin and pagan classics.
Many Roman law codes were translated into Arabic (for Christian communities, fallen un-
der Islam) for consultation and application. The cultural and commercial exchange be-
tween Eastern and Western Mediterranean areas was the norm. A new European citizen-
ship should consider the lesson coming from this common past.

Il. The EU Development Policy and its Impact on Migratibrancesco Luigi Gatta)

This paper addresses the EU’s migration and development policy by focusing in par-
ticular on the different strategies and actions put in place by the European institutions and
the Member states in the recent period.

In general terms, the positive effects of the interaction between these two policy areas
have been acknowledged as a matter of interest at the international level, progressively
gaining relevance in the political agenda of governments and international organisations.
Migration, indeed, is recognised as a powerful development vehicle. Therefore, facilitating
orderly, safe and responsible mobility of people represents an important goal that could
lead to positive results in both the country of origin and destination.

Among the various forms of cooperation launched in order to foster the potential posi-

BRUNO, PALOMBINO, AMOROSO(eds.) Migration and Development: Some Reflections on Current Legal Questions,
Rome, CNR Edizioni, 2016, ISBN 978 88 8080 230 3, pp. 247-255.



250 Migration and Development: Some Reflections on Current Legal Issues

tive synergy between migration and development, the initiatives taken in the European
context appear to be particularly significant: the EU is the world’s largest aid donor and it
can count on relevant diplomatic, financial and humanitarian resources, which have been
used in a number of programmes and actions aimed at fostering dialogue and collaboration
with relevant partner countries.

The analysis of the EU’s migration and development policy is divided in two main
parts: the first one presents the EU development policy in general, on the one hand clarify-
ing its origin and evolution and, on the other, highlighting the relevant guiding principles
and the legal-institutional framework in which the EU has built and elaborated its action
during the years.

The second part specifically focuses on the various strategies and initiatives concretely
put in place by the EU in order to improve the interaction between migration and develop-
ment and to enhance the coherence between these two elements. In this regard, in particu-
lar, specific attention is given to the practical measures adopted in order to tackle work-
related issues and peculiar phenomena (such as “remittances”, “diasporas”, “circular mi-
gration” and “brain drain”), which play a considerable role in the development process of
countries of origin.

[ll. Regular Migrants’ Integration between European Law and National Legal Or-
ders: a Key Condition for Individual and Social Developn{&téefano Montaldo)

The paper analyses the relationship between regular migrants’ integration and econom-
ic and social development, in light of EU migration law and policies. A specific attention is
paid to integration conditions, which are aimed at providing migrants with the tools needed
to be active in the economic and political life of the hosting Member State. Both EU sec-
ondary law and national legislations provide for various forms of integration conditionali-
ty. The failure to fulfill integration requirements imposed at national level may result in a
restriction on the rights provided by EU law. However, such conditions must respect the
general principles of the EU legal order, principle of equality and principle of proportional-
ity in primis. In fact, integration conditionality measures must favour social inclusion ra-
ther than selecting migrants deserving a chance.
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IV. Migration and Development: the Case of People Displaced by Development
and States’ Obligation to Respect Their Human Righesura Messina)

A peculiar and rather disguised case of forced migration occurs when people are forci-
bly displaced as a result of development.

The plight of at least 15 million people displaced every year to make way for develop-
ment projects of all kinds is a topic that remains rather neglected. Such projects include:
the construction of dams and infrastructure; the urban renewal or “beautification” of cities;
the preparation of mega-events; conservation projects; and activities of exploration and ex-
ploitation of natural resources.

The conditions suffered by these people can be as dire as those of people displaced by
conflicts, persecution, and natural disasters. People ousted from their home and land in the
name of a supposedly greater economic good, face serious risks of impoverishment. They
are deprived of their houses, their livelihood, and their community ties.

From an international human rights law perspective, their situation is problematic. It
raises concerns about respect for their human rights, specifically with regard to their right
to property; right to respect for private and family life and respect for home; right to hous-
ing; and right to freedom of movement and choice of residence. Additionally, the authori-
tative recognition of a new general right “not to be arbitrarily displaced” has also been put
forward, which extends to displacement caused by development projects.

While these rights may all be legitimately restricted, and indeed development pursued
in general public interest for the well being of the country is a legitimate justification for
limiting individuals’ rights, the necessity and proportionality test is frequently material to
assess whether human rights have been fully respected. The jurisprudence of human rights
monitoring bodies and courts has given due weight to the exploration of all feasible alter-
natives to eviction and expropriation measures, to the resulting consequence of rendering
individuals homeless or depriving them of their source of living, to the vulnerability of the
people affected, to the respect of procedural safeguards, including people’s right to consul-
tation and participation in development process, as well as access to justice and remedy.

The analysis of the topic through the lens of international human rights law demon-
strates how the human rights of displaced people are frequently disregarded in the pursuit
of development. It equally proves that international human rights law provides protection
against development-induced displacement.

V. The Undesirable Worker Fiction: Demand-Based Labour Migration Schemes
and Migrant Workers’ Socio-Economic RigliEilvia Staiano)

The majority of EU Member States currently adopt labour migration schemes based on
labour market demands for third-country national workers. These systems pursue the two-
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fold objective of restricting the admission of foreign workers to what is strictly necessary
to comply with such demands, and to favour the employment of national or EU workers
over that of non-citizens. National labour migration schemes adopted by EU Member
States pursue these goals in a variety of ways, ranging from the imposition of a preliminary
market needs test as a prerequisite to grant residence permits to third-country national
workers to the adoption of quota systems, or to the barring of residence and work permits
in certain sectors of the labour markets. A common feature of these legislative and policy
choices is the existence of some form of assessment of the demand for foreign worker in
the national labour market. This paper starts from the consideration that this assessment
can often be flawed and inaccurate, with negative consequences on third-country national
workers’ socio-economic rights. Through a critical analysis of the labour migration
schemes adopted in Italy and Ireland, this chapter discusses how the underestimation and
misrepresentation of employers’ demands carries a serious risk of pushing migrant workers
in unregulated and informal sectors of the European labour market - thus jeopardising key
socio-economic rights such as the right to receive wages. By comparing the interpretative
approaches adopted by Italian and Irish courts, this chapter also enquires on which norma-
tive and judicial solutions are more capable of ensuring an effective protection of migrant
workers’ rights in this field.

VI. Limits to the Implementation of International Law Instruments on Labour Mi-
gration: a Focus on ILO’s Praxi@Beatrice Gornati)

The recognition of migration as a condition for development by the United Nations is
an important indicator of a new awareness of the problem at international level. However,
it is important to consider that, as far as international law is concerned, instruments to fa-
cilitate labour migration, in order to foster development, date back to the fifties. The con-
tribution focuses on three particular aspects. The first part focuses on the ILO’s praxis as
far as labour migration is concerned. A special attention is paid to the effective implemen-
tation of ILO’s binding and non-binding instruments. The intent is to understand why both
Conventions and Recommendations struggle to be put into practice by States, despite the
copious production of such legal instruments by the ILO. In the wake of these considera-
tions, second and third parts move to particularly problematic areas, namely the employ-
ment of refugees and the phenomenon of forced labour. The two areas, among other things,
appear to influence each other. In particular, the precarious situation of these refugees may
render them vulnerable to discriminatory practices which can lead to exploitation and the
denial of fundamental principles and rights at work, even to forced labour.
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VII. The “Asylum Payers”: Questioning the Asylum Seekers’ Obligation to Con-
tribute to the Costs of their Reception under International and European($aw
vatore Fabio Nicolosi)

Migration is an important topic within the actual context of globalization, it can be rec-
ognized as a powerful - though challenging - development vehicle in both the country of
origin and destination. Nonetheless, the ongoing migratory crisis in the Mediterranean has
been dramatically impacting on many States of destination within the European Union.
Although the need to receive asylum seekers is traditionally informed with reasons of hu-
manitarianism, the recent adoption of the Danish so called “Jewellery Law”, providing for
the search and seizure of certain assets of asylum seekers that may serve as a contribution
to the expenses for their maintenance, sheds light on its possible implications from a hu-
man rights perspective. Despite triggering initial debates, the issue remained partly unex-
plored, though constituting a burning topic of the migration and development discourse.
Host States claim, in fact, that the cost of reception of asylum seekers may have an impact
on the state of national economy, particularly in time of crisis.

The research aims to answer the question whether the reception of asylum seekers may
constitute an issue for the State of destination from a perspective of (economic) develop-
ment. It will therefore investigate the nature, scope and legality of the asylum seekers’ ob-
ligation to contribute in the costs of their reception under international and EU law.

To this extent, the research will firstly review the most relevant domestic practice at
the European level, highlighting the possible risks beyond construing asylum seekers as
profiteering from the international refugee protection regime. Next, the research will exam-
ine the international and EU legal framework as to the possibility for States to impose on
refugees and asylum seekers any obligation to contribute to the cost of their reception.

Ulitmately, it will be argued that the tendency to impose an obligation for asylum
seekers to contribute to the cost of their reception may undermine the exercise of the right
to asylum and can also create discriminations by treating asylum seekers radically different
from other migrants and from national citizens. It will be concluded that a careful test is
necessary, especially under EU law, to ensure that asylum seekers have an adequate and
dignified standard of living.

VIII. Unaccompanied Minors Seeking for Protection in the European Union: Will a
Fair and Adequate Asylum System Ever See the Light? (Elena Gualco)

In recent years, migration has become a huge phenomenon that all European States
have the duty to deal with. When asylum seekers are unaccompanied minors, the difficul-
ties in tempering the freedom of action of States with their human rights increase. Unac-
companied children are in fact weaker than other migrants because of their vulnerable age.

Stressing the idea that unaccompanied minors’ fundamental rights can be effectively
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protected only via the enhancement of solidarity within Members States, the paper investi-
gates the current rules of the Common European Asylum System to highlight their inade-
guacy in accommodating migrant minors as well as in respecting their human rights. Sec-
ondly, the paper focuses on the reforms that have been recently suggested to demonstrate
that - despite being an slight improvement - the Commission proposals do not solve all the
issues related to both the respect of asylum seeking minors’ fundamental rights, and mi-
nors’ successful integration in the host countries.

IX. Something Old, Something New, Something Balanced, Something Blue: the EU
Blue Card Directive, Brain drain, and the Economic Development of the EU and
the Sending Countrigg\lessandro Rosano)

The purpose of this paper is to provide an analysis of the EU Blue Card Directive and
its revision proposal presented by the Juncker Commission, assessing whether they can of-
fer proper solutions to the problems of labour shortages and brain drain, taking into ac-
count the needs of both the EU and sending countries. With regard to the fight against
brain drain, the paper focuses on Article 13 of the Cotonou Agreement as a provision that
might counteract the idea that the needs of the EU labour market shall always prevail. In
the final paragraph, the author seeks to identify a legal basis in the EU Treaties that would
make it possible to reform the EU Blue Card Directive in a sense consistent with the objec-
tive of reduction and eradication of poverty.

X. More Development of Third States and Less Migration towards the EU Member
States: Is This a New Dual Aim of the EU Partnership and Cooperation Agree-
ments? (Martina Guidi)

The recent EU external policy and cooperation praxis seems to turn the development-
migration nexus into a link between two different targets: more development of Third
States and less migration towards Europe. Is such an approach, leading to the development
aid serving migration-control and readmission objectives, consistent with EU development
cooperation goals and with the Policy Coherence for Development? Does the EU “global
approach” cause confusion about the respective targets? In the author’s opinion, a “separa-
tion” of the EU legal instruments adopted in the framework of each one of the two policies
would better guarantee consistency with the EU treaties, even if coherence is also neces-
sary as the instruments of development cooperation could tackle, at the same time, the root
causes of migration. Anyhow, EU development agreements should remain exclusively tar-
geted on poverty alleviation or eradication and an overall sustainable (people-centred) de-
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velopment of the poorer countries. Addressing the actual migration challenge without
jeopardizing development policy achievements and objectives should be one of the key is-
sues of the ongoing revision of the current EU legal instruments.
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